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Megan Marie Peters v. Alta Club, a non-profit Utah Corporation
Supreme Court Number 86-0406.

This case involved a substantially

similar case of illegal gender discrimination by the Alta Club.
After the case was fully briefed, the Alta Club changed its
discriminatory practices and began allowing females to become
members of the private club.

The case was dismissed as moot.

iii

STATEMENT OF JURISDICTION

This Court has jurisdiction over this appeal pursuant to Utah
Code 78-2-2 (3)(j).

STATEMENT OF ISSUE ON APPEAL
Did the trial court err in ruling that private non-profit
corporations, who hold Private Club Liquor Licenses, are not
"enterprises regulated by the state,"

and therefore, not subject

to the anti-discrimination provisions of the Utah Civil Rights Act?
STANDARD OF REVIEW
The sole issue on appeal involves the interpretation of the
phrase "enterprises regulated by the state" within Utah Code Ann.
§ 13-7-3, (1986).

A trial court's interpretation of a statute

presents a question of law which is reviewed for correctness by the
appellate court, according no deference to the trial court.

Ward

v, Richfield City, 798 P.2d 757, 759 (Utah 1990).

DETERMINATIVE STATUTES AND CASES
The following Statutes are dispositive of the issue:
1.

Utah Civil Rights Act, Utah Code Ann. §§ 13-7-1 to -4

(1986 and Supp. 1991).
2.

See Addendum for full text.

Alcoholic Beverage Control Act, Utah Code Ann. Title 32A,

Chapters 1 and 5 (1990 and Supp. 1991).
text.
1

See Addendum for complete

STATEMENT OF THE CASE
The Attorney General fully supports the position of Appellant
Sandra Beynon and accordingly accepts the facts stated in Ms.
Beynon's Appellant

Brief.

However, the following

facts are

especially important to the Attorney General's role as amicus
curiae in representing the interests of the citizens of Utah.
ESSENTIAL FACTS ON APPEAL
Appellant

Sandra Beynon seeks declaratory and injunctive

relief for violations of her civil rights under Utah Code Ann. §
13-7-3 (1986) because Appellee Elks Lodge denied her membership
application based solely upon Ms. Beynon's female gender. Appellee
Elks Lodge is a private non-profit corporation that sells alcoholic
beverages in a restaurant that it operates for the benefit of its
members and guests.

The Elks Lodge is a licensed business under

Utah law and the ordinances of the city of St. George.

The Elks

Lodge sells $250,000. worth of alcoholic beverages each year to
members and guests.

(Memorandum in Support of Defendant's Motion

for Summary Judgment, Statement of Undisputed Facts ## 2, 15, 16,
18, and 19).
The Elks Lodge holds a "Private Club Liquor License" under
Chapter 5 of Title 32A of the Utah Code.

256 private clubs are

licensed to sell alcoholic beverages under Chapter 5. The license
allows these private clubs to sell beer, wine, and/or liquor. All
private clubs, including the Elks Lodge, are by law not places of
public accommodation.

Further, all private club liquor licensees

2

must be non-profit corporations under Utah law.

In addition, one

of the purposes for which the club is organized must be to obtain
a liquor license.

(See Addendum, Chapter 5 of Title 32A of the

Utah Code).
The district court made a declaratory ruling that since the
Elks Lodge is a private non-profit corporation, it is not an
"enterprise regulated by the state" and not obligated to comply
with the anti-discrimination provisions of Utah Code Ann. § 13-7-3.
Specifically, the trial court found that the Elks Lodge was not a
"place

of

business" within

a narrow meaning

of

that

word.

Memorandum Decision, p. 5 (November 4, 1991).
The

Attorney

General's

Office

prosecutes

violations under Utah Code Ann. § 13-7-4.

civil

rights

The Attorney General's

Office has brought suit against private non-profit clubs for
alleged racial and sexual discrimination under Utah Code Ann. § 137-3.

The state wishes to continue to protect residents and

citizens of Utah from social evils and immoral acts such as racial,
sexual, and religious discrimination in private clubs.
The declaratory judgment of the district court, if upheld

by

the Utah Supreme Court, would prevent the Attorney General's Office
from

investigating

and

prosecuting

civil

rights

violations

committed by all private clubs in Utah that are licensed to sell
beer or alcoholic beverages under Chapter 5 of Title 32A of the
Utah Code.

3

SUMMARY OF ARGUMENT
All private

clubs, which

are licensed

to

sell beer or

alcoholic beverages in Utah, are prohibited under the Utah Civil
Rights Act from discriminating against prospective members or
applicants on the basis of race, color, sex, religion, ancestry, or
national origin.

All such clubs are enterprises regulated by the

state within the meaning of the Utah Civil Rights Act solely
because they are licensed to sell beer or alcoholic beverages. The
Utah

Legislature

specifically

added

the

clause

"enterprises

regulated by the state" for the express purpose of bringing private
clubs that sell beer and alcoholic beverages under the terms of the
Utah Civil Rights Act.
Utah

law mandates that private organizations, which are

licensed to sell beer or alcoholic beverages,
corporations

with

exclusive

membership

must be non-profit

requirements.

Such

licensees may not sell beer or alcoholic beverages to the general
public, but only to its members and their exclusive guests. None
of these private clubs may exist for a pecuniary profit motive.
Further, these private clubs may not engage in public solicitation
or advertising to increase membership.

There is no distinction

under Utah law between the Elks Lodge and other private clubs which
hold Private Club Liquor Licenses.

The Utah Legislature never

intended to exclude an entire category of liquor licensees from the
Utah Civil Rights Act.
Utah

has

a

unique

tradition

4

of

closely

regulating

and

monitoring beer and alcohol sales based upon its general police
powers to protect the health, safety, general welfare, and morals
of the state and its inhabitants.

Prohibiting discrimination and

violations of all state laws among liquor licensees are legitimate
regulations between the state and its liquor retailers. It is the
public policy of Utah to closely regulate all sales of beer and
liquor and to prevent discrimination in all places that sell beer
and liquor. The State of Utah is a market participant in the sales
of all beer and alcohol and dictates the price, time, and the
location where licensees may sell beer or alcoholic beverages.
Given the State's far reaching involvement in the alcohol product
industry,

the

State

would

be

giving

tacit

approval

to sex

discrimination if it did not actively prohibit it.
ARGUMENT
POINT ONE
ALL PRIVATE NON-PROFIT CLUBS, LICENSED TO SELL BEER
OR LIQUOR, ARE ENTERPRISES REGULATED BY THE STATE
WITHIN THE MEANING OF THE UTAH CIVIL RIGHTS ACT
The trial court erred in ruling that the Elks Lodge is not
subject to the anti-discrimination provisions of the Utah Civil
Rights Act because the Lodge is a private non-profit organization.
The Act defines "enterprises regulated by the state" as:
all places of business which sell beer to consumers
or house a state liquor store, as permitted by the
Alcoholic Beverage Control Act, Title 32A;
Utah Code Ann. § 13-7-2(3) (b) (1986 and Supp. 1991)-

The trial

court reached its conclusion based upon its interpretation that the
5

Act requires a plaintiff to prove that a club licensed under Title
32A is both a "business establishment" and a "place of public
accommodation."

See Memorandum Decision, p. 4 (November 4, 1991).

Unless an obvious ambiguity exists, the court must attempt to
apply the plain meaning of a statute before referring to outside
materials such as semi-analogous foreign state or federal statutes
to discover legislative intent.

Rules of construction should not

be used to distort the natural meaning or intent of a statute.
Salt Lake City v. Salt Lake Ctv., 568 P.2d 738, 741 (Utah 1977).
The

trial

court

improperly

applied

rules

of

statutory

interpretation which effectively emasculated both the purpose and
plain meaning of the statute.

PLAIN MEANING OF THE STATUTE:
Discrimination

based

upon

race,

color,

sex,

religion,

ancestry, or national origin is expressly prohibited under Utah
Code

Ann.

§

13-7-3

in

three

types

of

entities.

First,

discrimination is outlawed in all "business establishments." This
would

include

entities

such

all profit motivated
as

gas

stations,

or

commercially

restaurants,

oriented

manufacturing

companies, and all commercial enterprises which offer goods or
services to the public.
The second category where discrimination is prohibited is in
all places of "public accommodation."

The clear meaning of public

accommodation includes all places, whether privately or public

£

owned, which allow, invite, or offer services or property to the
general public. The boy scout case cited by the trial court dealt
with an Oregon law which prohibited discrimination in places of
public accommodation. However# the Oregon court also found that an
organization also had to be a "business establishment" under the
Oregon law.

Schwenk v. Bov Scout of American, 551 P.2d 465, 469

(Ore. 1976).
The area of concern in this appeal deals with the prohibition
of discrimination in "enterprises regulated by the state of every
kind whatsoever."

This category is not present in the state or

federal statutes in the cases cited by the Elks.

The Legislature

expressly defines these enterprises as all entities regulated under
Titles 31A, 32A, 54, 70B, and 70C of the Utah Code. Utah Code Ann.
§ 13-7-2(3).

This includes all entities licensed to sell beer or

alcoholic beverages, commercial credit institutions, all insurance
agencies and companies, and all public utility companies, whether
publicly or privately owned.
Overlap

exists

between

discrimination is prohibited.
intersecting

circles

the

three

general

areas

where

This is best expressed by the three

of Figure

1 below.

For example, some

enterprises regulated by the state may be "business establishments"
and "places of public accommodation," while other enterprises may
be "business establishments" or "places of public accommodation."
Still other "enterprises regulated by the state" may be neither
"business establishments" nor "places of public accommodation."
7

Figure One

"Enterprises Regulated by the State"

"Business Establishments"

"Places of Public Accommodation"

7.1

The Elks Lodge and all other private clubs that are licensed under
Title 32A of the Utah Code are examples of the latter.

The trial

court incorrectly confused the plain meaning and relationship
between these three categories of entities.
The court improperly focused upon the phrase

"places of

business which sell beer" to the exclusion of all other aspects of
the act.

Memorandum Decision, p. 4 (November 4, 1991).

While

acknowledging that the word "business" is difficult to define and
may have different meanings in different contexts, the trial court
opted for an unusually narrow definition of a for profit enterprise
that makes goods or services available to the public.

JTcL

This

definition essentially requires that the liquor licensee must be
both a business establishment and a place of public accommodation.
The Court based this ruling upon an Oregon case which interpreted
whether the Boy Scouts of America were subject to the antidiscrimination provisions of the "Oregon Public Accommodations
Act".

Id.

See also,

Schwenk v. B.S.A. , 551 P.2d 465 (1976).

Such a ruling is in direct conflict with the plain meaning of the
Utah

statute

which

prohibits

discrimination

in

"enterprises

regulated by the state of every kind whatsoever" in addition to
places of public accommodation and business establishments.
Since the Elks Lodge is a licensed business and corporation
that

sells

a quarter million

dollars

of beer

and

alcoholic

beverages in a restaurant it operates, subject to state regulation
under Title 32A, the plain meaning dictates that the Lodge is an
8

"enterprise regulated by the state." Since the disjunctive is used
in

the

statute

when

referring

to

the

three

categories, an

"enterprise regulated by the state" does not need to be either a
"business establishment" or a "place of public accommodation" to
fall under the prohibitions of the Civil Rights Act.
The trial court essentially equated the phrase "place of
business" under the enterprise regulated by the state definition
with the separate category of "business establishments."

Such a

narrow reading of the word "business" nullifies and distorts the
plain meaning of the statute.

The statute includes a completely

separate category of state regulated entities. Further, Utah Code
Ann. § 13-7-3 does not allow for exceptions, but specifies that all
state regulated institutions are prohibited from discriminating by
the all inclusive wording, "...all enterprises regulated by the
state of every kind whatsoever."

(Emphasis added).

The trial

court ignored this specific language in favor of interpreting the
admittedly less concrete and general wording "places of business
that sell beer."

The lower court should have used the inclusive

language and the purpose of the act to assist in defining the more
general phrase.

See

Osuala v. Aetna Life & Casualty, 608 P.2d

242, 243 (Utah 1980).
Allowing the general term of

"business" to dominate the

specific language and purpose of the statute was incorrect as a
matter of law.

The court excepted an entire class of liquor

licensees while the Legislature, on the other hand, explicitly

I

includes all licensees under Title 32A. Therefore, the trial court
erred in ignoring the plain meaning of the statute.

LEGISLATIVE INTENT:
If doubt or uncertainty exist as to the meaning or application
of provisions of an act, the court should analyze the act in its
entirety,

in

light

of

its

objective,

and

to

provisions with legislative intent and purpose.

harmonize

its

Osuala v. Aetna

Life & Cas. , 608 P. 2d 243. The trial court apparently decided that
uncertainty did exist in deciding whether private non-profit
drinking establishments were enterprises regulated by the state,
yet the court failed to harmonize its interpretation with the clear
intent and purpose of the Civil Rights Act.
The first paragraph of the act states that it is against the
public policy of the State to discriminate on the basis of race,
color, sex, religion, ancestry, or national origin.

It further

mandates that the act shall be liberally construed to promote the
policy of prohibiting discrimination.
(Emphasis added).

Utah Code Ann. 13-7-1

The Utah Legislature has only broadened and

never narrowed the application of the act.
In 1973, the Utah Legislature expressly brought all private
clubs,

licensed

discrimination

to

sell

prohibitions

beer

or

liquor

of the Utah

within

the

anti-

Civil Rights Act by

including the phrase "enterprises regulated by the state."

1973

Utah Laws, Ch. 18, § 2. In addition, the Legislature for the first
10

time outlawed sexual discrimination.
racial

and

religious

discrimination

Before the 1973 amendment,
were

prohibited

only in

"business establishments" and "places of public accommodation."
Prior to 1973, the Utah act was more analogous to the Oregon
law relied upon by the trial court (i.e. Schenk, 551 P.2d 465) in
that private non-profit clubs were not covered by the statute. The
Utah Legislature, however, realized that a unique class of drinking
establishments exists in Utah (i.e. private clubs), who contract
with the state to sell liquor.

The primary purpose of these

private clubs was and is to provide a place to drink liquor within
the confines of the state's stringent regulations.

See Utah Code

Ann. § 32A-5-105(2)(e) (1991). The Legislature amended the statute
in 1973 to include "enterprises regulated by the state" to prevent
private

club liquor licensees

from discriminating

based upon

gender.
The Legislature specifically defined enterprises regulated by
the state to include all organizations regulated by the Utah
Uniform Commercial Credit Code, the Alcoholic Beverage Control Act,
the Insurance Code, and the Public Utilities Act.

Utah Code Ann.

§ 13-7-2(3)(b).

Rules of statutory interpretation require the

conclusion

entities

that

regulated

by

these

acts

were

not

previously included in the terms "Business establishments" or
"Places of public accommodation" within the meaning of the original
1965 act.

Any other conclusion would render the 1973 amendment

meaningless.
11

The district court judgment effectively repeals the 1973
Legislative amendment in violation of the separation of powers
principle under the Utah Constitution.
upholds the district
corporations

from

the

If the Utah Supreme Court

court's exemption

of private non-profit

scope of the Act,

the

intent

of the

Legislature will be circumvented and the Attorney General's Office
will have to stop investigating and prosecuting civil rights
violations by Utah's dancing, dining, and drinking establishments.
Interpreting the statute to prohibit discrimination in private
drinking clubs, on the other hand, gives meaning to the phrase
"enterprises regulated by the state" and is congruent with the
overall purpose and intent to strictly regulate all places that are
licensed to sell beer or alcoholic beverages under Title 32A.
The Elks mistakenly argue that it is some how different than
the other 255 private club liquor licensees in Utah.

However, no

exceptions are evident in the trial court record or from within
either the Utah Civil Rights Act or the Alcoholic Beverage Control
Act.

Chapter 5 of Title 32A allows the State to issue a private

club liquor license to "social clubs, recreational, athletic, or
kindred

associations

incorporated

under

the

Utah

Non-profit

Corporation and Cooperative Association Act. Utah Code Ann. § 32A5-101(2). The following licensee requirements are relevant to this
suit:
1.

The club must not operate for pecuniary profit.
Utah Code Ann. § 32A-5-105(2)(a)
12

2.

One of the purposes for which the corporation is
organized is to obtain a license to store, sell, serve,
or consume liquor. Utah Code Ann. § 32A-5-105(2)(c).

3.

The Articles of Incorporation of all licensees must be on
file with the Utah Alcoholic Beverage Control Commission,
who must first verify that necessary wording is present
in the articles of incorporation. Utah Code Ann. §§ 32A5-105(3) and 107(13).

4.

A licensee may only admit members upon receipt of a
written application, signed by the applicant, following
an investigation and after the approval of the governing
body. Utah Code Ann. § 32-5-107(2).

5.

A private club may not engage in any public solicitation
or public advertising calculated to increase its
membership. Utah Code Ann. § 32A-5-107(22).

6.

Guests or visitors may only use the private club when
authorized by a member. A member is responsible for all
services extended to guests and visitors. A private club
may not sell liquor to any person other than a member,
guest, or visitor who holds a legally valid visitor card.
Utah Code Ann. §§ 32A~5-107(5) and (7).

7.

A private club shall own or lease premises suitable for
its activities in its own name. Utah Code Ann. § 32A-5107(18).

Based upon the above seven requirements for private club liquor
licensees

and

the

trial

court

record,

the

Elks

Lodge

is

indistinguishable from any other licensee under Chapter 5 of Title
32A.

The trial court based its determination that the Elks Lodge

was not an "enterprise regulated by the state solely upon the
following facts:
1.

Elks Lodge has selective criteria for membership and is
not open to the general public.

2.

The Lodge is a private fraternal club not open to the
public.

13

3.

The Lodge does not sell beer or liquor to the general
public, nor does it offer its other services and
activities to the general public, but only to its members
and their guests.

4.

The Lodge is a non-profit organization under the laws of
the State of Utah.

5.

The Lodge does not €mgage in business for profit.

Memorandum Decision, pp. 2 and 3 (November 5, 1991).

All of the

court's findings are statutory requirements for all private club
liquor licensees.

Therefore, the trial court's ruling allows the

New Yorker, Alta Club, the Salt Lake Gun Club, and all private club
liquor

licensees

religion.

to

discriminate

based

upon

race,

sex, and

Such a ruling is not only in direct conflict with the

purpose of the act, but also in contrary to legislative history.
When the Utah Legislature debated the addition of the clause
"enterprises regulated by the state," it specifically mentioned the
Alta Club as a private drinking establishment that would be covered
by the amendment.

40th Legislature, Record of Senate Proceedings,

No. 320 (March 8, 1973).

The act makes no exception for private

non-profit corporations nor did the Legislature ever discuss such
an exception.

The Legislature that passed the 1973 amendment

explicitly knew that the Alta Club and all other private club
liquor licensees would fall under the category of enterprises
regulated by the state."
Since the Alta Club and similar private clubs hold the same
kind of Private Club Liquor License as does the Elks under Chapter
5 of Title 32A, the Elks club must fall within the 1973 amendment.
14

Therefore, the district court's order should be reversed.
POINT TWO
THE UTAH CIVIL RIGHTS ACT IS A PROPER EXERCISE OF STATE
POLICE POWER IN BOTH PROHIBITING DISCRIMINATION AND IN
REGULATING THE UTAH ALCOHOLIC BEVERAGE INDUSTRY
The Elks Lodge argues that enforcement of the Utah Civil
Rights Act against the Elks Lodge might violate its members' rights
of free association secured by the U.S. and Utah Constitutions.
However, Elks members already associate with women every time they
buy a drink or eat at the Lodge's restaurant in that wives and
female guests of members frequent the Lodge's drinking and eating
place.

Therefore, the Elks do not have a proper freedom of

association claim.

On the other hand, even if some small right of

association is restricted, the infringement does not make the Utah
Civil Rights Act unconstitutional.
The Elks bear an especially heavy burden to show that the Utah
Civil Rights Act is unconstitutional.
Ltd., 786 P.2d 1343, 1349 (Utah 1990).

State v. Rio Vista Oil,
"Every presumption will be

indulged in favor of constitutionality and every reasonable doubt
resolved in favor of validity" of a statute. Utah Mfrs.' Ass'n v.
Stewart, 82 Utah 198, 23 P.2d 229, 232 (1933).

None of the cases

cited by the Elks show that the act denies a private citizens the
right of free association. Moreover, the Elks cases do not involve
entities licensed under such a unique and highly regulated liquor
industry as in Utah.

15

LEGITIMATE EXERCISE OF POLICE POWER:
All 50 states in the United States have a long history of
regulating liquor sales, purchases, transportation, and storage to
varying degrees.

In Utah, the Legislature enacted a significant

regulatory scheme to closely monitor all aspects of the liquor
industry. The Utah liquor industry is probably regulated more than
any other state.

The Alcoholic Beverage Control Commission is

empowered by the Legislature to set the price and all policies and
procedures relating to the purchase, sale, inventory, and storage
of liquor in Utah.
actually

an

active

Utah Code Ann. § 32A-1-107.
market

participant

as

a

The State is
purchaser

and

the Legislature vested

the

wholesaler.
It is well established

that

Commission with full power to control the liquor business in Utah.
Riqqins v. District Court, 51 P.2d 645,

(Utah 1935). The State of

Utah, under its general police powers, may regulate or even
prohibit traffic in alcoholic beverages.

Jki. at 653;

Utah Mfrs. Ass'n v. Stewart,

229, 232

(Utah

1933).

Moreover, no common law right to sell liquor exists in Utah

Ld. at

233.

23 P.2d

See also,

Although Utah has not completely prohibited traffic of beer

and alcoholic beverages, it has severely regulated and restricted
the industry and proscribed significant criminal penalties for
violations of the liquor laws.
To

obtain

a private

club

liquor

license,

a

non-profit

corporation must meet numerous requirements in addition to the
16

prerequisites listed on pages 12 and 13 of this brief.

For

example, the director or manager of a club will not be granted a
license if she has been convicted of a felony, found in violation
of any law or ordinance relating to any aspect of the alcoholic
beverage industry, or convicted of any crime of moral turpitude.
Utah Code Ann. § 32A-5-103(3).

The club may not be used for

gambling or any other violation of law or ordinance.

Utah Code

Ann. S 32A-5-105(2) (c). Sexually provocative entertainment or acts
are strictly prohibited.

Utah Code Ann. § 32A-5-107(q). Further,

minors may not be employed by the club nor may they be a member,
officer, director, or trustee of private club.
32A-5-107(8).

Utah Code Ann. §

In addition, such clubs must be a certain distance

from schools, churches, libraries, playgrounds, and parks.

Utah

Code Ann. § 32A-5-101(5). Undoubtedly, the liquor industry is one
of the most regulated industries in Utah.

Such intrusion and

extensive regulation of liquor licensees does not violate either
the Utah or U.S. Constitutions.

Riqqins, 51 P.2d at 653.

The Elks Lodge completely ignores the most crucial fact of
this case in its constitutional analysis when it fails to mention
that the Elks Lodge voluntarily subjected itself to intense state
regulation when it applied and received a liquor license. The Elks
are essentially in "business" with the State by virtue of their
quarter million dollars worth of alcoholic beverage sales, which
they purchase from the State.

The cases cited by the trial court

and the Elks do not involve the question of whether a liquor
17

licensee is prohibited from discriminating under state law because
it is an enterprise regulated by the state.
Both the Elks and the trial courts cases speak only of whether
the Jaycees is a place of public accommodation (Roberts v. United
States Javcees, 468 U.S. 607 (1984)) or whether Boy Scouts of
America is a business (Schwenk, 551 P.2d 465) or whether a state
liquor license scheme is sufficient "state action" for purposes of
the equal protection clause of the Fourteenth Amendment
Lodge No. 107 v. Irvis, 407 U.S. 124 (1972)).
case

is a

state

law prohibiting

(Moose

At issue in this

discrimination

in a highly

regulated state industry as part of the police powers of the state.
The Elks rely mostly upon Moose Lodge, even though the case
presented a completely different legal question. The plaintiff in
Moose Lodge sued the state liquor board for violation of his
Fourteenth Amendment rights of Equal Protection because the state
failed

to

prevent

a

private

club

liquor

licensee

from

discriminating based upon race. Moose Lodge, 407 U.S. at 165. The
claim was against the state liquor board and the Moose Lodge who
argued that the regulatory scheme did not amount to "state action,"
which would have subjected the state to a permanent injunction.
IcL

Although Utah could probably show "state action" in its

farther reaching involvement as an active market participant in the
liquor industry, it is a completely different question of whether
Utah may prohibit discrimination, as an additional regulation upon
the liquor industry, as part of its police powers.
18

The Elks further confuse the argument in Roberts v. United
States Javcees. 468 U.S. 607, of whether the state can show a
compelling interest for limiting a person's free association rights
with whether the private club is a "place of public accommodation."
The

U.S. Supreme

questions.

Court

has

never

linked

the

two

different

In Roberts, the plaintiff had to show that the Jaycees

was a place of public accommodation because it was a requirement
under the Minnesota statute. .Id., at 615. The question of whether
a

private

club,

like

the

Elksf

may

be

prohibited

from

discriminating because it voluntarily subjected itself to intense
state regulation was never at issue.
however,

find

that

Minnesota's

The Supreme Court did,

desire

to

prohibit

gender

discrimination "plainly serves compelling state interests of the
highest order."

JEd. at 624.

Therefore, prohibiting gender

discrimination is a legitimate exercise of state police power.

FREE ASSOCIATION:
Even if the Elks had a valid free association claims, the
state's compelling

interest to prohibit gender discrimination

overrides such rights. JId. Associations that are not based upon
political activities, but merely social, are not within the "core
protection of the right to associate."

Cornelius v. Benevolent

Protective Order of Elks, 382 F.Supp. 1182, 1195 (D.Conn. 1974).
Further, privacy interests in a clubhouse are "not on the same
constitutional plane as is the bedroom or study.
19

Id.

Cornelius is similar to Moose Lodge in that the plaintiff was
trying to show "state action" for a basis for relief under federal
law.

The goal of the argument was to show that the state had to

actively prohibit discrimination under federal law.

JEci. at 1186-

87. Most importantly, however, the federal statute relied upon (42
U.S.C. S 1981 and 2000a(e)) contained a private club exception.
Id. at 1201.

The issue of whether the state has a compelling

interest to restrict free association based upon its police powers
was never at issue.

The State of Utah, however, agrees with the

Elks that the case clearly states the law of free association.
When asserting a constitutional right of privacy, the court
must first measure the strength of the right and

then ascertain

whether a legitimate compelling state interest exists to override
the privacy interest.

Cornelius, 382 F.Supp. at 1202.

In the

present case, since the Elks are not a political organization, but
is organized to provide a place to drink liquor

(See Utah Code

Ann. § 32A-5-107(2)(e)), the "core" protections of free association
do not apply.

Further, the Elks Lodge is not an extension of the

members home for purposes of the right of privacy.
If the Lodge was truly an extension of its members homes, it
would not need to subject itself to such extensive state regulation
which heavily undermines and destroys any semblance of privacy.
Based upon its legitimate police powers the state possesses an
"unrestricted right" to enter the Lodge at any time to inspect the
premises.

Utah Code Ann. § 32A-5-102(l) (m) (1991).
20

The Lodge

further must submit their articles of incorporation for the State's
approval.

Utah Code Ann. § 32A-5-102(3).

Any future changes in

the articles are not legally valid if not filed with the state
within 15 days of the change.

Utah Code Ann. § 32A-5-107(14).

Among other requirements, the Elks must state that its purpose
for incorporating is to obtain a liquor license. Utah Code Ann. §
105(2) (e).

In addition, the Elks may not gamble or violate any

state law (which includes the Utah Civil Rights Act). Utah Code
Ann. S 32A-5-105(2) (c).

Moreover, the Elks may not allow any

sexually provocative entertainment or acts to take place at the
club.

Utah Code Ann. § 32A-5-107(24) (q).

Further, the Lodge is

told by the state how much liquor to serve, the time of day it may
be served, the proper location of Lodge, the age of the persons who
may be served liquor and who can be members, and many more far
reaching restrictions.

See Utah Code Ann. § 32A-5-107.

These

types of intrusions all but eliminate the members general right of
privacy at the Lodge and are not consistent with privacy rights
enjoyed in one's home.
In the privacy of a home, a person may drink at any age, at
any time, any amount and commit any sexual acts he or she may
desire. The Lodge is not analogous to a person inviting over some
buddies

for a drink or two.

Instead

the Lodge voluntarily

surrendered numerous privacy rights to obtain the right to sell
alcoholic beverages and operate a restaurant for its members and
guests.

If the Elks really is an extension of its members homes,
21

it should tear up its license.

If the Lodge wishes to become part

of the state's retail liquor industry, however, it must refrain
from violating all state laws, including the Utah Civil Rights Act.
Given this backdrop of an extremely limited measure of privacy
enjoyed by Elks membersf the state's compelling interest to further
restrict an already restrictive industry overwhelms any privacy
interests the members may still possess.

The U.S. Supreme Court

already ruled that furthing a state policy to prohibit gender
discrimination is a compelling interest of the highest order.
United States Javcees, 468 U.S. at 624.

In that case, Minnesota

was not regulating the Jaycees nearly to the extent that Utah
regulates

and

intrudes

into the affairs

of the

Elks Lodge.

Moreover, the Elks voluntarily agreed to Utah's restrictions,
including the requirement to not violate any state laws, such as
discrimination laws.

Therefore, the court should find that the

Utah Civil Rights Act is constitutional.

CONCLUSION
The Elks Lodge is not a boy scout club, but a liquor club that
sells $250,000 of alcoholic beverages each year. Mesmbers and their
guests eat and pay for alcohol and meals on a regular basis.

One

of the reasons the Elks corporation was organized was to obtain a
state liquor license. A statement of this intent must be explicit
in the private club's articles of incorporation.
It is clear that the Utah Legislature wants to make it
22

difficult for an entity to buy or sell alcoholic beverages in Utah.
In fact, the Alcoholic Beverage Commission is strictly prohibited
from promoting or encouraging sales.
104(3).

Utah Code Ann. § 32A-1-

Similarly, all private club licensees are forbidden,

under threat of criminal prosecution, from operating for a profit
motive.

Utah Code Ann. § 32A-5-107(4).

The Legislature wants

private fraternal organizations to give up their liquor license if
they wish to remain "distinctly private organizations."
The Attorney General's Office does not dispute that fascist
and

chauvinistic

organizations

may

continue

with

their

discriminatory practices if they are neither regulated by the
state, business establishments, nor places of public accommodation.
However, the State need not tolerate discrimination among its
liquor retailers. Elks members may freely exercise their right to
discriminate based upon gender if they merely have their liquor
license revoked by the State and discontinue purchasing alcoholic
beverages from the State.
Given the intense state regulation of the Elks, allowing
discrimination would make Utah partners in the discriminatory
practices, contrary to Utah public policy. Although Utah does not
need to show "state action" under federal law by the liquor
commission to override any privacy claims, such "state action" most
likely could be shown given the far reaching regulations under Utah
law. Such "state action" in the liquor industry would subject the
state to violations under federal law if the state failed to
23

actively prohibit discrimination.

In any event, the Elks members

gave away many of their privacy rights when they obtained their
liquor license•

The few remaining privacy rights cannot override

the state's compelling interest to prohibit discrimination as part
of its legitimate police powers.
All enterprises licensed to sell beer or alcoholic beverages
are enterprises regulated by the state and subject to the Utah
Civil

Rights

Act.

Such

enterprises

need

not

be

business

establishments or places of public accommodations to be subject to
the Act.

Private club liquor licensees are all private, non-

profit , exclusive organizations by law.

The Utah Legislature

specifically amended the Utah Civil Rights Act in 1973 to prevent
discrimination based upon gender in these private clubs. The trial
court's

ruling has

the effect

of repealing

this

legislative

enactment.
If the trial court's ruling is not reversed, the Attorney
General's Office will not be able to effectuate the intent of the
Legislature

of

prohibiting

discrimination

based

upon

race,

religion, or sex in all of Utah's private clubs which sell beer or
alcoholic beverages.
Utah strictly regulates all aspects of the liquor industry and
is actually a market participant pursuant to its police powers
under the Utah Constitution-

The Utah Civil Rights Act is also a

proper exercise of its police powers by prohibiting immoral and
threatening conduct in enterprises regulated by the state.
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The

Elks Lodge may continue their discriminatory practices by merely
opting out of the State's regulatory scheme.

Therefore, the Elks

are not denied their rights of free association by enforcement of
the Utah Civil Rights Act.

WHEREFORE: The judgment of the trial court should be reversed
and this honorable Court should rule that the Utah Civil Rights Act
does not violate either the Utah or U.S. Constitutions.
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UTAH CIVIL RIGHTS ACT
Utah Code 13-7-1 through -4 (19911
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COMMERCE AND TRADE

359
CHAPTER 7

(c> all insurers regulated by the Insurance
Code Title 31A and
<d> all public utilities subject to regulation un
der the Public Ltihties Act, Title 54
1987

CIVIL RIGHTS
Section
13-7-1
13-7-2
13-7-3

13-7-4

Policy and purposes of act
Definitions
Equal right in business establishments,
places of public accommodation, and enterprises regulated by the state
Business establishment, place of public accommodation, or enterprise regulated by
the state denying rights deemed public
nuisance — Investigation and conciliation — Action to enjoin — Civil action for
damages — Expenses of defending action

13-7-1. Policy and purposes of act.
It is hereby declared that the practice of discrimination on the basis of race, color, sex, religion, ancestry, or national origin in business establishments or
places of public accommodation or in enterprises reg
ulated by the state endangers the health, safety and
general welfare of this state and its inhabitants and
that such discrimination in business establishments
or places of public accommodation or in enterprises
regulated by the state, violates the public policy of
this state It is the purpose of this act to assure all
citizens full and equal availability of all goods, services and facilities offered by business establishments
and places of public accommodation and enterprises
regulated by the state without discrimination because of race, color, sex, religion, ancestry, or national origin The rules of common law that statutes
in derogation thereof shall be strictly construed has
no application to this act This act shall be liberal\v
construed with a view to promote the policy and purposes of the act and to promote justice The remedies
provided herein shall not be exclusive but shall be in
addition to any other remedies available at law or
equity.

13-7-4

1973

13-7-2. Definitions.
(1) The term "place of public accommodation" includes every place, establishment, or facility of whatever kind, nature, or class that caters or offers us
services, facilities, or goods to the general public for a
fee or charge, except, any establishment located
within a building which contains not more than fi\e
rooms for rent or hire and which is actually occupied
by the proprietor of such establishment as his residence, provided that any place, establishment, or facility that caters or offers its services, facilities, or
goods to the general public gratuitously shall be
within the definition of this term if it receives any
substantial governmental subsidy or support, but the
term shall not apply to any institution, church, any
apartment house, club, or place of accommodation
which is in its nature distinctly private except to the
extent that it is open to the public
(2) The term "person" includes one or more individuals, partnerships, associations, organizations, corporations, labor unions, legal representatives, trustees,
trustees in bankruptcy, receivers, and other organized groups of persons
(3) "Enterprises regulated by the state" means
(a) all institutions subject to regulation under
the Utah Uniform Commercial Credit Code, Title
70B [Utah Consumer Credit Code, Title 70C|,
(b) all places of business which sell beer to consumers or house a state liquor store, as permitted
by the Alcoholic Beverage Control Act, Title 32A,

13-7-3.

Equal right in business establishments,
places of public accommodation, and
enterprises regulated by the state.
All persons within the jurisdiction of this state are
free and equal and are entitled to full and equal accommodations, advantages, facilities, privileges,
goods and services in all business establishments and
in all places of public accommodation, and by all enterprises regulated by the state of every kind whatsoever, without discrimination on the basis of race,
color, sex religion, ancestry or national origin Nothing in this act shall be construed to deny any person
the right to regulate the operation of a business establishment or place of public accommodation or an
enterprise regulated bv the state in a manner which
applies uniformly to all persons without regard to
race, color, sex, religion, ancestry, or national origin,
or to den> any religious organization the right to regulate the operation and procedures of its establishments
1973
13-7-4.

Business establishment, place of public
accommodation, or enterprise regulated by the state denying rights
deemed public nuisance — Investigation and conciliation — Action to enjoin — Civil action for d a m a g e s — Expenses of defending action.
Any business establishment or place of public accommodation or enterprise regulated by the state in
which a violation of the rights provided in Section
13-7-3 of this act occurs is a public nuisance The
operator of any such business establishment or place
of public accommodation or enterprise regulated by
the state shall be deemed guilty of maintaining a
public nuisance and may be enjoined as hereinafter
provided
(a) Upon application to the attorney general
by any person denied the rights guaranteed by
Section 13-7-3, the attorney general shall investigate and seek to conciliate the matter
(b» An action to enjoin any nuisance defined in
this section may be brought in the name of the
state of Utah by the attorney general Upon the
trial of the cause, on finding that the material
allegations of the complaint are true, the court
shall order such nuisance to be abated, and enjoin all persons from maintaining or permitting
such nuisance When any injunction as herein
provided has been granted it shall be binding
upon the defendant and shall act as an injunction
in personam against the defendant throughout
the state
(c) Any person who is denied the rights provided for in Section 13 7-3 shall have a civil action for damages and any other remedy available
in law or equity against any person who denies
him the rights provided for in Section 13-7-3 or
who aids, incites or conspires to bring about such
denial
(d) Any business establishment or place of
public accommodation or enterprises regulated
by the state charged with maintaining a public
nuisance in violation of this act, which is deter
mined or found not to be in violation of this act,
mav be awarded all actual and necessar> expenses incurred in defending such action, as de-
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(12) Cork finished wine means a container of
wine stopped bv a cork and finished b\ foil lead
or other substance b\ the manufacturer
<13> Council means the Citizens Council on
Alcoholic Beverage Control
114 * Department means the Department of
Alcoholic Beverage Control
<151 Distressed merchandise" means anv al
cohohc beverage in the possession of the depart
ment that is saleable, but for some reason is
unappealing to the public
(16) General food s t o r e ' means anv business
establishment primarily engaged in selling food
and grocerv supplies to public patrons for off
premise consumption
<17» Governing bodv' means the board of not
fewer than five shareholders or voting members
of a private club who have been elected and au
thonzed to control or conduct the business and
affairs of that club
< 18* Guest' means a person accompanied bv
an active member or visitor of a club who enjovs
onlv those privileges derived from the host for
the duration of the visit to the club
(19> Heavv beer' means all products which
contain more than \^< alcohol by volume ob
tamed bv fermentation infusion or decoction of
anv malted grain 'Heavy beer" is considered "h
quor" for the purposes of this title
<20> 'Identification card" means the card is
sued bv the commissioner of the Department of
Public"Safetv under Part 4, Chapter 2, Title 41
(21 > "Interdicted person" means a person to
whom the sale gift or provision of an alcoholic
beverage is prohibited by law or court order
(22> 'Licensee" means any person issued a license by the commission to sell, manufacture,
store or allow consumption of alcoholic beverages on premises owned or controlled by the person
(23) "Limousine" means any motor vehicle h
censed by the state or a local authority, other
than a bus or taxicab, in which the driver and
passengers are separated by a partition, glass, or
other barrier and which is provided by a company to an individual or individuals at a fixed
charge in accordance with the company's tariff
for the purpose of giving the individual or individuals the exclusive use of the limousine and a
driver to travel to a specified destination or destinations
(24) (a) "Liquor" means alcohol, or any alcoholic, spintous, vinous, fermented, malt, or
other liquid, or combination of liquids, a part
of which is spintous, vinous, or fermented,
and all other drinks, or drinkable liquids
that contain more than xlz of 1% of alcohol by
volume and is suitable to use for beverage
purposes
(b) 'Liquor" does not include any beverage
defined as a beer, malt liquor, or malted beverage that has an alcohol content of less than
47c alcohol by volume
(25) "Local authority" means the county legislative body of the county if the premises are located in an unincorporated area of a county, or
the governing body of the city or town if the
premises are located in an incorporated city or
town
(26) "Manufacture" means to distill, brew, rectify, mix, compound, process, ferment, or other-

32A-1-105

wise make an alcoholic product for personal use
or for sale or distribution to others
(27) Member means a person who after pav
ing regular dues, has full privileges of a club un
der this title
(28> Minor means anv person under the age
of 21 vears
(29) Outlet" means a location other than a
state store or package agency where alcoholic
beverages are sold pursuant to a license issued
by the commission
(30) "Package" means any container bottle
vessel, or other receptacle containing liquor
(31) "Package agency" means a retail liquor
location operated under a contractual agreement
with the department, by a person other than the
state, who is authorized by the commission to sell
package liquor for consumption off the premises
of the agency
(32) "Package agent" means any person per
mitted by the commission to operate a package
agency pursuant to a contractual agreement with
the department to sell liquor from premises
which the package agent shall provide and main
tain
(33) 'Permittee" means any person issued a
permit by the commission to perform acts or ex
ercise privileges as specifically granted in the
permit
(34) "Person" means any individual, partner
ship, firm, corporation, association, business
trust, or other form of business enterprise, in
eluding a receiver or trustee, and the plural as
well as the singular number, unless the intent to
give a more limited meaning is disclosed by the
context
(35) "Policy" means a statement of principles
established by the commission to guide the administration of this title and the management of
the affairs of the department
(36) "Premises" means any building, enclo
sure, room, or equipment used in connection with
the sale, storage, service, manufacture, distribu
tion, or consumption of alcoholic products, unless
otherwise defined in this title or in the rules
adopted by the commission
(37) "Prescription" means a writing in legal
form, signed by a physician or dentist and given
to a patient for the obtaining of an alcoholic bev
erage for medicinal purposes only
(38) (a) "Public building" means any build
ing or permanent structure owned or leased
by the state, a county, or local government
entity that is used for public education
transacting public business, or regularlv
conducting government activities
(b) "Public building" does not mean or
refer to any building owned by the state or a
county or local government entity when the
building is used by anyone, in whole or in
part, for proprietary functions
(39) "Representative" means an individual
who is compensated by salary or commission for
representing and selling the alcoholic beverage
products of a supplier
(40) "Residence" means the person's principal
place of abode within Utah
(41) "Restaurant" means any business estab
hshment where a variety of foods is prepared and
complete meals are served to the general public
located on a premises having adequate culinary
fixtures for food preparation and dining accom
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modations, and that is engaged primarily in serving meals to the general public.
(42) "Retailer" means any person engaged in
the sale or distribution of alcoholic beverages to
the consumer.
(43) (a) "Rule" means a general statement
adopted by the commission to guide the activities of those regulated or employed by the
department, to implement or interpret this
title, or to describe the organization, procedure, or practice requirements of the department in order to carry out the intent of the
law and ensure its uniform application This
definition includes any amendment or repeal
of a prior rule.
(b) "Rules" does not include rules concerning only the internal management of the department that do not affect private rights or
procedures available to the public, including
intradepartmental memoranda.
(44) "Sample" means liquor that has been
placed in the possession of the department for
analysis and testing, and is not of the same type
and brand as any in the departments general
inventory or currently on the department's order
list.
(45) "Sell," "sale," and "to sell" means any
transaction, exchange, or barter whereby, for any
consideration, an alcoholic beverage is either directly or indirectly transferred, solicited, ordered,
delivered for value, or by any means or under
any pretext is promised or obtained, whether
done by a person as a principal, proprietor, or as
an agent, servant, or employee, unless otherwise
defined in this title or the rules adopted by the
commission.
(46) (a) "School" means any building used
primarily for the general education of
minors.
(b) "School" does not include nursery
schools, infant day care centers, or trade or
technical schools.
(47) "State label" means the official label designated by the commission affixed to all liquor
containers sold in the state. It includes the department identification mark and inventory control number.
(48) (a) "State store" means a facility for the
sale of package liquor located on premises
owned or leased by the state of Utah and
operated by state employees.
(b) "State store" does not apply to any licensee, permittee, or to package agencies.
(49) "Supplier" means any person selling alcoholic beverages to the department.
(50) "Temporary domicile" means the principal place of abode within Utah of a person who
does not have a present intention to continue residency within Utah permanently or indefinitely.
(51) "Unsaleable liquor merchandise" means
merchandise t h a t is unsaleable because it is unlabeled, leaky, damaged, difficult to open, partly
filled, or is in a container having faded labels or
defective caps or corks, or in which the contents
are cloudy, spoiled, or chemically determined to
be impure, or that contains sediment, or any foreign substance, or is otherwise considered by the
department as unfit for sale.
(52) "Visitor" means a person holding limited
privileges in a club by virtue of a visitor card
purchased from the club and authorized by a
sponsoring member of the club.
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(531 "Warehouser" means any person, other
than a licensed manufacturer, engaged in the importation for sale, storage, or distribution of \[.
quor regardless of amount.
(541 "Wholesaler" means any person, other
than a licensed manufacturer, engaged in the importation for sale, or in the sale of beer, malt
liquor, or malted beverages in wholesale or jobbing quantities to retailers.
(55) "Wine" means any alcoholic beverage obtained by the fermentation of the natural sugar
content of fruits, plants, honey, or milk, or any
other like substance, whether or not other ingredients are added. "Wine" is considered "liquor"
for purposes of this title.
1991
32A-1-106. Alcoholic B e v e r a g e C o n t r o l Commission — M e m b e r s h i p — O a t h s and
b o n d — P e r d i e m — Offices — R e m o v a l
— Meetings.
(li The Alcoholic Beverage Control Commission
shall act as a governing board over the Department of
Alcoholic Beverage Control.
<2» The commission is composed of five part-time
commissioners. Each commissioner shall be appointed by the governor with the consent of the Senate. No more than three commissioners may be of the
same political party. At the expiration of the term of
any commissioner, the governor shall appoint a successor to a four-year term with the consent of the
Senate. The governor may full vacancies in the office
of any commissioner for the balance of an unexpired
term with the consent of the Senate.
i3> Each commissioner shall qualify by taking the
oath of office and by giving bond to the state for faithful performance of duties in an amount determined
by the Division of Finance, and in a form approved by
the attorney general. The bond premium shall be
paid by the state.
(4) Each commissioner shall receive a per diem allowance as set by the Division of Finance for each day
or partial day engaged in performing commission
business, together with all actual and necessary expenses incurred in carrying out official duties.
(5) The commission shall elect one of its members
to serve as chairperson, another to serve as vice
chairperson, and other commission officers as it considers advisable, all of whom shall serve at the pleasure of the commission. All members of the commission have equal voting rights on all commission matters when in attendance at a commission meeting.
Three members of the commission is a quorum for
conducting commission business. A majority vote of
the quorum present is required for any action to be
taken by the commission.
(6) (a) The governor may remove any commissioner from office for cause after a public hearing
conducted by the governor or by an impartial
hearing examiner appointed by the governor to
conduct the hearing. The commissioner shall receive written notice of the date, time, and place of
the hearing along with the alleged grounds for
the removal at least ten clays before the hearing.
The commissioner shall have the opportunity to
attend the hearing, present witnesses and other
evidence, and confront and cross examine witnesses.
(b) Following the hearing, written findings of
fact and conclusions of law shall be prepared by
the person conducting the hearing and a copy
served upon the commissioner. If the hearing is
before a hearing examiner, the hearing examiner
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shall also issue a written recommendation to the
governor.
(c) The commissioner shall have five days to
file written objections to the recommendation before the governor issues a final order. The governor's order shall be in writing and served upon
the commissioner.
(7) The commission shall meet at least monthly,
but may hold other meetings at times and places as
scheduled by the commission, by the chairperson, or
by any three commissioners upon filing a written request for a meeting with the chairperson. Notice of
the time and place of each meeting shall be given to
each commissioner, and to the public in compliance
with Chapter 4, Title 52, Utah Open and Public Meetings Act. All commission meetings shall be open to
the public, except those meetings or portions of meetings that are closed by the commission as authorized
by Sections 52-4-4 and 52-4-5.
I99i
32A-1-107.

P o w e r s and duties of the commission.
(1) The commission shall:
(a) act as a general policymaking body on the
subject of alcoholic product control;
(b) adopt and issue policies, directives, rules,
and procedures;
(c) set policy by written rules that establish
criteria and procedures for:
(i) granting, denying, suspending, or revoking permits, licenses, and package agencies;
(ii) controlling liquor merchandise inventory including:
(A) listing and delisting products;
(B) the procedures for testing new
products;
(C) purchasing policy;
(D) turnover requirements for regularly coded products to be continued; and
(E) the disposition of discontinued,
distressed, or unsaleable merchandise;
and
(iii) determining the location of state
stores, package agencies, and outlets;
(d) decide within the limits and under the conditions imposed by this title, the number and location of state stores, package agencies, and outlets established in the state;
(e) issue, grant, deny, suspend, or revoke the
following permits, licenses, and package agencies
for the purchase, sale, storage, service, manufacture, distribution, and consumption of alcoholic
products.
(i) package agencies;
(ii) restaurant licenses;
(iii) airport lounge licenses;
(iv) private club licenses;
(v) on-premise beer retailer licenses;
(vi) special use permits;
(vii) single event permits;
(viii) manufacturing licenses;
(ix) liquor warehousing licenses; and
(x) beer wholesaling licenses.
(f) fix prices at which liquors are sold that are
the same at all state stores, package agencies,
and outlets;
(g) issue and distribute price lists showing the
price to be paid by purchasers for each class, variety, or brand of liquor kept for sale by the department;
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(h) require the director to follow sound management principles and require periodic reporting from the director to ensure that these principles are being followed and that policies established by the commission are being observed;
(i) receive, consider, and act in a timely manner upon all reports, recommendations, and matters submitted by the director to the commission,
and do all things necessary to support the department in properly performing its duties and responsibilities;
(j) obtain temporarily and for special purposes
the services of experts and persons engaged in
the practice of a profession or who possess any
needed skills, talents, or abilities if considered
expedient and if approved by the governor;
(k) prescribe the duties of departmental officials authorized to issue permits and licenses under this title;
(1) prescribe, consistent with this title, the fees
payable for permits, licenses, and package agencies issued under this title, or for anything done
or permitted to be done under this title;
(m) prescribe the conduct, management, and
equipment of any premises upon which alcoholic
beverages may be sold, consumed, served, or
stored;
(n) make rules governing the credit terms of
beer sales to retailers within the state; and
(o) require that each state store, package
agency, licensee, and permittee, where required
in this title, display in a prominent place a sign
in large letters stating: "Warning: The consumption of alcoholic beverages purchased in this
premises may be hazardous to your health and
the safety of others."
(2) The power of the commission to establish state
stores, to create package agencies and grant authority to operate package agencies, and to grant or deny
licenses and permits is plenary, except as otherwise
provided by this title, and is not subject to review.
(3) If a person holds more than one valid license or
permit under this title at the same time and at the
same location, the commission may suspend or revoke
all licenses or permits of that person for a single violation under any one of the licenses or permits.
(4) The commission may appoint qualified hearing
officers to conduct any suspension or revocation hearings required by law.
(5) (a) The director may adopt internal departmental policies, directives, rules, and procedures
related to department personnel matters and the
day-to-day operation of the department that are
consistent with those of the commission.
(b) The director shall keep a current copy of
the manuals containing the rules and policies of
the department and commission available for
public inspection.
1990
32A-1-108. Director of alcoholic beverage control — Qualifications — Accountable to
commission — Compensation — Oath
and bond — Removal from office.
(1) The commission by unanimous vote shall appoint, with the approval of the governor, a director of
alcoholic beverage control who is the administrative
head of the department. The director may not be a
member of the commission. The director shall be
qualified in administration and knowledgeable by experience and training in the field of business management and shall possess any other qualifications prescribed by the commission.
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(2) The director shall qualify by taking the oath of
office and by giving a bond for the faithful performance of the director's duties in an amount determined by the Division of Finance and in form approved by the attorney general. The bond premium
shall be paid by the state.
(3) The director's compensation shall be established by the governor within the salary range fixed
by the Legislature in Chapter 22, Title 67, State Office Compensation.
(4) The director is accountable to the commission
for the faithful performance of duties and for carrying
out the policies of the commission and those of the
department. The director shall keep the commission
fully informed of all operations and administrative
activities of the department and assist the commission in the proper discharge of its duties and responsibilities.
(5) The director may be removed from office for
cause by a majority vote of the commission after a
public hearing before the full commission. The director shall receive written notice of the date, time, and
place of the hearing and of the alleged grounds for
removal at least ten days before the hearing. The
director shall be afforded the opportunity to attend
the hearing, to present witnesses and other evidence,
and to confront and cross examine witnesses. Following the hearing, written findings of fact, conclusions
oflaw, and t h e final order of t h e commission shall be
issued and served upon the director.
1991

32A-1-109. Powers and duties of the director.
Subject to the powers and responsibilities vested in
the commission by this title the director shall:
(1) prepare and propose to the commission
general policies, directives, rules, and procedures
governing the administrative activities of the department and may submit other recommendations to the commission as the director considers
in the interest of its or the department's business;
(2) within the general policies, directives,
rules, and procedures of the commission, provide
day-to-day direction, coordination, and delegation of responsibilities in the administrative activities of the department's business and promulgate internal department policies, directives,
rules, and procedures relating to department personnel matters, and the day-to-day operation of
the department;
(3) appoint or employ personnel as considered
necessary in the administration of this title and
prescribe the conditions of their employment, define their respective duties and powers, fix their
remuneration in accordance with Chapter 19, Title 67, the State Personnel Management Act, and
designate those employees required to give bonds
and specify the bond amounts;
(4) establish and secure adherence to a system
of reports, controls, and performance in all matters relating to personnel, security, department
property management, and operation of department offices, warehouses, state stores, package
agencies, and licensees;
(5) within the policies, directives, rules, and
procedures approved by the commission and provisions of law, buy, import, keep for sale, sell and
control the sale, storage, service, transportation,
and delivery of alcoholic products;
(6) prepare for commission approval:
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(a) recommendations regarding the location, establishment, relocation, and closure
of state stores and package agencies;
(b) recommendations regarding the issuance, suspension, nonrenewal, and revocation of licenses and permits;
(c) annual budgets, proposed legislation,
and reports as required by law and sound
business principles;
(d) plans for reorganizing divisions of the
department and their functions;
(e) manuals containing all commission
and department policies, directives, rules,
and procedures;
(f) an inventory control system;
(g) any other reports and recommendations as may be requested by the commission;
(h) rules governing the credit terms of
beer sales to beer retailer licensees;
(i) rules governing the calibration, maintenance, and regulation of calibrated metered dispensing systems;
(j) rules governing the posting of a list of
types and brand names of liquor being
served through calibrated metered dispensing systems;
(k) price lists issued and distributed showing the price to be paid for each class, variety, or brand of liquor kept for sale at state
stores, package agencies, and outlets;
(1) directives prescribing the books of account kept by the department and by state
stores, package agencies, and outlets;
(m) an official state label and the manner
in which the label shall be affixed to every
package of liquor sold under this title; and
(n) a policy prescribing the manner of giving and serving notices required by this title
or rules made under this title;
(7) make available through the department to
any person, upon request, a copy of any rule, policy, or directive promulgated by the director; and
(8) perform other duties required by the commission and by law.
1&90
32A-1-110. Department of Alcoholic Beverage
Control — Created — Organization.
(1) There is created a Department of Alcoholic Beverage Control governed by the Alcoholic Beverage
Control Commission.
(2) The department shall be administered by the
director of alcoholic beverage control.
(3) The allocation of duties and responsibilities
within the department shall be organized into divisions, bureaus, sections, offices, and committees as
the director considers necessary for the administration of this title.
(4) The department shall cooperate with any other
recognized agency in the administration of this title
and in the enforcement of policies, directives, and
rules of the commission and the director.
1990
32A-1-111. Department e m p l o y e e s — Requirements.

(1) The commission may prescribe by policy, directive, or rule the qualifications of persons employed by
the department, subject to this title. A person may
not obtain employment with the department who has
been:
(a) convicted of a felony under any federal or
state law;
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(3) The provisions of this title govern alcoholic beverage control in this state except where local authorities are expressly granted regulatory control by this
title. Nothing in this title precludes local authorities
from regulating the sale, storage, service, or consumption of alcoholic beverages if such regulation
does not conflict with the provisions of this title. 1990
32A-1-103. Exercise of police powers.
This title is an exercise of the police powers of the
state for the protection of the public health, peace,
safety, welfare, and morals and regulates the sale,
service, storage, manufacture, distribution, and consumption of alcoholic products.
1990
3 2 A - M 0 4 . Policy.
The policies of the state are:
(1) The administration of this title shall be
nonpartisan and free of partisan political influence.
(2) Alcoholic beverage control shall be operated as a public business using sound management principles and practices. The business shall
be governed by a commission and operated by a
department. The business shall function with the
intent of servicing the public demand for alcoholic beverages.
(3) The commission and department may not
promote or encourage the sale or consumption of
alcoholic beverages. The commission shall conduct, license, and regulate the sale of alcoholic
beverages in a manner and at prices that reasonably satisfy the public demand and protect the
public interest, including the rights of citizens
who do not wish to be involved with alcoholic
products.
1990
3 2 A - M 0 5 . Definitions.
As used in this title:
(1) "Airport lounge" means a place of business
licensed to sell alcoholic beverages, at retail, for
consumption on its premises located at an international airport with a United States Customs
office on its premises.
(2) "Alcoholic beverages" means "beer" and
"liquor" as the terms are defined in this section.
(3) (a) "Alcoholic products" means all products that contain at least ^Aoo of 1% of alcohol by volume or at least V2 of 1% by weight,
and are obtained by fermentation, infusion,
decoction, brewing, distillation, or any other
process t h a t uses any liquid or combinations
of liquids, whether drinkable or not, to create alcohol in an amount greater than the
amount prescribed in this subsection.
(b) "Alcoholic products" does not include
common extracts, vinegars, ciders, essences,
tinctures, food preparations, or over-thecounter drugs and medicines that otherwise
come within this definition.
(4) "Beer," "light beer," "malt liquor," or
"malted beverages" means all products that contain "/IOO of 1% of alcohol by volume or V2 of 1% of
alcohol by weight, but not more than 4% of alcohol by volume or 3.2% by weight, and are obtained by fermentation, infusion, or decoction of
any malted grain. Beer may or may not contain
hops or other vegetable products.
(5) (a) "Beer retailer" means any business establishment engaged, primarily or incidentally, in the retail sale or distribution of beer
to public patrons, whether for consumption
on or off the establishment's premises, and
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that is licensed to sell beer by the commission, by a local authority, or both.
(bf "On-premise beer retailer" means any
beer retailer engaged, primarily or incidentally, in the sale or distribution of beer to
public patrons for consumption on the beer
retailer's premises. It includes taverns.
(c) "Tavern" means any business establishment engaged primarily in the retail sale
or distribution of beer to public patrons for
consumption on the establishment's premises, and that is licensed to sell beer under
Chapter 10, Part 2. "Tavern" includes beer
bars, parlors, lounges, cabarets, and night
clubs where the revenue from the sale of
beer exceeds the revenue of the sale of food,
although food need not be sold in such establishments.
(6) "Billboard" means any light device, painting, drawing, poster, sign, signboard, scoreboard,
or other similar public display used to advertise,
but does not include:
(a) displays on beer delivery vehicles if
the displays do not overtly promote the consumption of alcoholic beverages;
(b) displays in taverns and private clubs,
if the displays are not visible to persons offpremises;
(c) point-of-sale displays, other than light
devices, in retail establishments that sell
beer for off-premise consumption, if the displays are not visible to persons off-premises;
(d) private business signs on the premises
of any business engaged primarily in the distribution of beer;
(e) newspapers, magazines, circulars, programs, or other similar printed materials, if
the materials are not directed primarily to
minors;
(f) menu boards in retail establishments
that sell beer for on-premise consumption if
the menu boards also contain food items; and
(g) handles on alcoholic beverage dispensing equipment that identify brands of products being dispensed.
(7) "Brewer" means any person engaged in
manufacturing beer, malt liquor, or malted beverages.
(8) "Chartered bus" means a passenger bus,
coach, or other motor vehicle provided by a bus
company to a group of persons pursuant to a common purpose, under a single contract, and at a
fixed charge in accordance with the bus company's tariff, for the purpose of giving the group
of persons the exclusive use of the bus and a
driver to travel together to a specified destination or destinations.
(9) "Church" means a building set apart primarily for the purpose of worship in which religious services are held and with which clergy is
associated, and the main body of which is kept for
that use and not put to any other use inconsistent
with its primary purpose, and which is tax exempt under the laws of this state.
(10) "Club" and "private club" means any nonprofit corporation operating as a social club, recreational, fraternal, or athletic association, or
kindred association organized primarily for the
benefit of its stockholders or members.
(11) "Commission" means the Alcoholic Beverage Control Commission.
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Other than where specifically stated above, the
pool shall be exempt from all requirements contained
in Title 31A.
ii**>

TITLE 32
INTOXICATING LIQUORS
(Repealed by Laws 1985, ch. 175, § 2.)
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Liquor Control Fund.
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for law enforcement and rehabilitation — Distribution.
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Citizens' Council on Alcoholic Beverage Control — Membership — Per
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Staff.
Powers and duties.
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Section
32A-1-101.
32A-M02.
32A-1-103.
32A-M04.
32A-M05.
32A-1-106.

Department may sue and be sued.
Liability insurance — Governmental
immunity.
Adjudicative proceedings — Procedure.
Judicial review — Stay of commission
order.
Reports.
Liquor prices.
Licensee compliance with other laws.
Representatives — Residency — Licensing.
Part 2

Chapter
1. General Provisions.
2. State Stores.
3. Package Agencies.
4. Public Liquor Licenses.
5. Private Club Liquor Licenses.
6. Special Use Permits.
7. Single Event Permits.
8. Manufacturing Licenses.
9. Liquor Warehousing Licenses.
10. Beer Retailer Licenses.
11. Beer Wholesaling Licenses.
12. Criminal OfTenses.
13. Criminal Procedure.
14. Dramshop Liability.
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Part 1

32A-1-102

Unlawful transfer or use of card.
Presentation of identification card
upon request.
Additional requirements when age is
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Acceptance of identification — Evidence.
Penalty.
Part 4

Alcohol Training and Education
32A-1-401.

Alcohol training and education — Revocation or suspension of licenses.
Part 5
Review Task Force

32A-1-501 to 32A-1-505. Repealed.
PART 1
ADMINISTRATION
3 2 A - M 0 1 . Short title.
This title is known as the "Alcoholic Beverage Control Act."
1990
3 2 A - M 0 2 . Application of title.
< 1) Each license or permit issued by the former liquor control commission before July 1, 1985, shall
continue in effect until either revoked by the commission for a violation of this title, or voluntarily relinquished by the licensee or permittee.
(2) Each violation or offense committed before J u l y
1. 1985, shall be governed by the law, statutory and
nonstatutory, existing when the violation of the title
was committed. A defense or limitation on punishment under this title shall be available to any defendant tried or retried after July 1, 1985. If any of the
elements of the offense occurred before J u l y 1, 1985,
the offense is considered committed before July 1,
1985.

COMMERCE AND TRADE

13-8-1

termined and approved by the court having jurisdiction of the matter.
1973
CHAPTER 8
UNENFORCEABLE AGREEMENTS
Section
13-8-1.
13-8-2.

Construction industry — Agreements to indemnify.
Contractual limitations of liability arising
from services of design professionals pro-

hibited.
13-8-1. Construction industry — Agreements to
indemnify.
A covenant, promise, agreement or understanding
in, or in connection with or collateral to, a contract or
agreement relative to the construction, alteration, repair or maintenance of a building, structure, highway, appurtenance and appliance, including moving,
demolition and excavating connected therewith, purporting to indemnify the promisee against liability
for damages arising out of bodily injury to persons or
damage to property caused by or resulting from the
sole negligence of the promisee, his agents or employees, or indemnitee, is against public policy and is
void and unenforceable.
This act will not be construed to affect or impair
the obligations of contracts or agreements, which are
in existence at the time the act becomes effective.
1969

13-8-2. Contractual limitations of liability arising from services of design professionals prohibited.
(1) As used in this section:
(a) "Agreement" means a contract, promise,
covenant, or understanding.
(b) "Contractor" means any person engaged by
an owner to develop or assist in the development
of the owner's land.
(c) "Design professional" means an architect,
engineer, or land surveyor. It includes any other
person who, for a fee or other compensation, performs services similar to the services of an architect, engineer, or land surveyor in connection
with the development of land.
(d) "Development" means the construction, alteration, repair, maintenance, or improvement of
land, including any related moving, demolition,
or excavation.
(e) "Land" means any real property, including
any building, fixture, improvement, appurtenance, structure, road, highway, or other development.
(f) "Liability" includes liability arising by contract, indemnity, contribution, tort, or otherwise.
(g) "Owner" means the holder of any legal or
equitable title or interest in property.
(h) "Subcontractor" means any person engaged by a contractor to develop or assist in the
development of land.
(2) An agreement between an owner and a contractor may not limit the owner's or a design professional's liability to the contractor for any claim arising from services performed by the design professional in connection with the development of land.
This subsection does not apply if the owner and the
contractor are the same person or entity or are controlled by the same person or entity.
(3) An agreement between a mntraM^ «~J
»-
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fessional's liability to the subcontractor for any claim
arising from services performed by the design professional in connection with the development of land.
(4) This section does not apply if the design professional is retained under a single contract to perform
both the design and the construction of the project,
such as in a design-build or turn-key project.
(5) This section may not be construed to affect any
limitation of a design professional's liability to an
owner or other design professional that may exist in
an agreement between the owner and the design professional or between design professionals.
(6) This section does not affect or impair the obligations of agreements in existence as of May 1,1988.
1988

CHAPTER 9
FOREIGN TRADE
Section
13-9-1.
13-9-2.

"Foreign-Trade Zones Act" defined.
Authority of state, county or municipality
or public or private corporation to apply
to establish foreign-trade zone.

13-9-1. "Foreign-Trade Zones Act" defined.
As used in this act:
Foreign-Trade Zones Act, means the act passed
by the United States Congress identified as the
Foreign-Trade Zones Act of June 18, 1934 (48
Stat. 998-1003; 19 U.S.C. 81a-81u), as amended
by Public Law 566, 81st Congress, approved June
17, 1950, together with any subsequent amendments to said act and any rules and regulations
promulgated pursuant to the authority granted
by said act.
1985
13-9-2. Authority of state, county or municipality or public or private corporation to
apply to establish foreign-trade zone.
The state of Utah or any county or municipality
within the state of Utah, or a public or private corporation, or any combination thereof, may apply to the
Foreign-Trade Zones Board, United States Department of Commerce, for the right to establish, operate,
and maintain a foreign-trade zone as defined in the
Foreign-Trade Zones Act.
1973
CHAPTER 10
RECORDING PRACTICES ACT
Section
13-10-1.
13-10-2.
13-10-3.
13-10-4.
13-10-5.
13-10-6.

Citation of act.
Purpose of act.
"Owner" defined.
Prohibited practices.
Persons excepted from act.
Violation a misdemeanor.

13-10-1. Citation of act.
This act shall be known and may be cited as the
"Unauthorized Recording Practices Act of 1973." 1973
13-10-2. Purpose of act.
In enacting this act, it is the purpose of the Legislature to prevent the piracy of recorded materials by
making it mandatory that certain copying of recorded
materials be made only with the express consent of
i<vro
the owner.
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private club liquor license may not be operated
for a period longer than nine consecutive months
subject to the following restrictions:
(i) Licenses issued for operation during
summer time periods are known as "Seasonal A" club licenses. The period of operation for a "Seasonal A" club license may begin as early as February 1 and may continue
until October 31.
(ii) Licenses issued for operation during
winter time periods are known as "Seasonal
B" club licenses. The period of operation for a
"Seasonal B" club license may begin as early
as September 1 and may continue until May
31.
(iii) In determining the number of private
club liquor licenses that the commission may
issue under this section, seasonal licenses
are counted as one half of one private club
liquor license. Each "Seasonal A" license
shall be paired with a "Seasonal B" license
and the total number of months that each
combined pair may be issued for operation
may not exceed 12 months for each calendar
year,
(b) If the location, design, and construction of a
hotel may require more than one private club
location within the hotel to serve the public convenience, the commission may authorize as many
as three private club locations within the hotel
under one license if the hotel has a minimum of
150 guest rooms and if all locations under the
license are within the same hotel facility and on
premises which are managed or operated and
owned or leased by the licensee. Facilities other
than hotels may not have more than one private
club location under a single private club liquor
license.
(5) (a) A private club licensee's premises may not
be established within 600 feet of any public or
private school, church, public library, public
playground, or park, as measured by the method
in Subsection (6).
(b) A private club licensee premises may not
be established within 200 feet of any public or
private school, church, public library, public
playground, or park, measured in a straight line
from the nearest entrance of the proposed outlet
to the nearest property boundary of the public or
private school, church, public library, public
playground, or park.
(c) The restrictions contained in Subsections
(a) and (b) govern unless one of the following exemptions applies:
(i) The commission finds after full investigation that the premises are located within a
city of the third class or a town, and compliance with the distance requirements would
result in peculiar and exceptional practical
difficulties or exceptional and undue hardships in the granting of a private club license. In that event, the commission may,
after giving full consideration to all of the
attending circumstances, following a public
hearing in the city or town, and where practical in the neighborhood concerned, authorize a variance from the distance requirements to relieve the difficulties or hardships
if the variance may be granted without substantial detriment to the public good and
without substantially impairing the intent
and purpose of this title.
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(ii) With respect to the establishment of a
private club licensee in any location, the
commission may, after giving full consideration to all of the attending circumstances,
following a public hearing in the county, and
where practical in the neighborhood concerned, reduce the proximity requirements
in relation to a church if the local governing
body of the church in question gives its written approval.
(iii) Any on-premises beer retailer licensee existing on March 1, 1990, need not
comply with the restrictions contained in
Subsections (a) and (b) if it applies for a private club liquor license before January 1,
1991.
(6) With respect to any public or private school,
church, public library, public playground, or park,
the 600 foot limitation is measured from the nearest
entrance of the outlet by following the shortest route
of either ordinary pedestrian traffic, or where applicable, vehicular travel along public thoroughfares,
whichever is the closer, to the property boundary of
the public or private school, church, public library,
public playground, or park.
(7) Nothing in this section prevents t h e commission from considering the proximity of any educational, religious, and recreational facility, or any
other relevant factor in reaching a decision on
whether to issue a private club liquor license. For
purposes of this subsection, "educational facility" includes nursery schools, infant day care centers, and
trade and technical schools.
1991
32A-5-102. Application and r e n e w a l requirements.
(1) A person seeking a private club liquor license
under this chapter shall file a written application
with the department, in the name of an officer or
director of a corporation, in a form prescribed by the
department. It shall be accompanied by:

(a) a nonrefundable $1,000 application fee;
(b) an initial license fee of $750, which is refundable if a license is not granted;
(c) written consent of the local authority;
(d) a copy of the applicant's current business
license;
(e) evidence that the applicant is a corporation
or association organized under the Utah Nonprofit Corporation and Cooperative Association
Act, and is in good standing;
(f) evidence of proximity to any public or private school, church, public library, public playground, or park, and if the proximity is within
the 600 foot or 200 foot limitations of Subsection
32A-5-10K5), (6), and (7), the application shall be
processed in accordance with those subsections;
(g) evidence that the applicant operates a club
where a variety of food is prepared and served in
connection with dining accommodations;
(h) a bond as specified by Section 32A-5-106;
(i) a floor plan of the club premises, including
consumption areas and the area where the applicant proposes to keep and store liquor;
(j) evidence that the club is carrying public liability insurance in an amount and form satisfactory to the department;
(k) evidence that the club is carrying dramshop insurance coverage of at least $100,000 per
occurrence and $300,000 in the aggregate;
(1) a copy of the club's articles, bylaws, house
rules, and any amendments to those documents.
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which shall be kept on file with the department
at all times;
(m) a signed consent form stating that the club
and its management will permit any authorized
representative of the commission, department,
council, or any law enforcement officer unrestricted right to enter the club premises;
(n) a signed consent form authorizing the department to obtain Internal Revenue Service tax
information on the club;
(o) a signed consent form authorizing the department to obtain state and county real and personal property tax information on the club;
(p) profit and loss statements for the previous
fiscal year and pro forma statements for one year
if the applicant has not previously operated; and
(q) any other information, documents, and evidence the department may require by rule or policy to allow complete evaluation of the application.
(2) (a) Each application shall be signed and verified by oath or affirmation by an executive officer
or any person specifically authorized by the corporation or association to sign the application, to
which shall be attached written evidence of said
authority.
(b) The applicant may attach to the application a verified copy of a letter of exemption from
federal tax, issued by the United States Treasury
Department, Internal Revenue Service, which
the commission may consider as evidence of the
applicant's nonprofit status. The commission
may also consider the fact that the licensee has
lost its tax exemption from federal tax as evidence that the licensee has ceased to operate as a
nonprofit corporation.
(3) (a) The commission may refuse to issue a license if it determines that any provisions of the
club's articles, bylaws, house rules, or amendments to any of those documents are not reasonable and consistent with the declared nature and
purpose of the applicant and the purposes of this
chapter.
(b) Club bylaws shall include provisions respecting the following:
(i) standards of eligibility for members;
(ii) limitation of members, consistent with
the nature and purpose of the corporation or
association;
(iii) the period for which dues are paid,
and the date upon which the period expires;
(iv) provisions for dropping members for
the nonpayment of dues or other cause; and
(vl provisions for guests or visitors, if any,
and for the issuance and use of visitor cards.
(4) All private club liquor licenses expire on J u n e
30 of each year. Persons desiring to renew their private club liquor license shall submit a renewal fee of
S750 and a completed renewal application to the department no later than May 31. Failure to meet the
renewal requirements shall result in an automatic
forfeiture of the license effective on the date the existing license expires. Renewal applications shall be in a
form as prescribed by the department.
1991
32A-5-103. Qualifications — Club organization
and stock structure.
(1) Any club or association seeking a private club
liquor license shall meet the following qualifications:
(a) Each member shall own one share of stock
and no member or other person shall own or control, directly or indirectly, more than one share.
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(b) At least 35r/r of the total number of outstanding shares shall be of a class that entitles
each holder of that class to full voting rights and,
upon liquidation, to an equal share of the equity
of the corporation.
(c) If there is more than one class of outstanding stock, the total number of outstanding shares
of the classes entitled to vote and share in the
equity shall be at least 359c of the total number
of outstanding stock of all classes.
(d) The voting stock of the club shall be subject
to assessment for obligations of the club.
(e) The club shall be managed and operated by
a governing board, which consists of at least five
individuals, each of whom is a shareholder or
voting member of the club and is elected by the
holders of shares or members entitled to vote.
(0 The club shall post proper notice of all elections in a conspicuous place within the club
premises not less than ten working days prior to
the election.
(2) (a) In lieu of the requirements of Subsections
(IMa), (b), and (c), a corporation having no authorized, issued, or outstanding stock shall have at
least 75% of all members as voting members with
one vote each.
(b) Upon dissolution or sale of the corporation,
either.
(i) each voting member shares equally in
the equity; or
(ii) the assets revert to a national nonprofit organization that originally chartered
the Utah corporation whose bylaws require
that the assets be distributed, after payment
of debts, either immediately or after a period
of time not exceeding ten years during which
period the assets are held in trust, to a charitable organization or fund, or a nonprofit corporation qualified under this chapter.
(c) The voting members of any club qualifying
under this subsection shall be subject to assessment for obligations of the club to the extent of
unpaid membership fees, unless the membership
has been previously terminated.
(3) The commission may not grant a private club
liquor license to a club whose proprietor, officer, director, or managing agent has been:
(a) convicted of a felony under any federal or
state law;
(b) convicted of any violation of any federal or
state law or local ordinance concerning the sale,
manufacture, distribution, warehousing, adulteration, or transportation of alcoholic beverages; or
(c) convicted of any crime involving moral turpitude.
(4) If any employee, proprietor, officer, director, or
managing agent of a private club licensee is convicted
of any offense designated in Subsection (3), the commission may take emergency action by immediately
revoking the license according to the procedures and
requirements of Chapter 46b, Title 63, Administrative Procedures Act.
(5) Upon the arrest of any proprietor, officer, director, or managing agent of a private club liquor licensee on any charge set forth in Subsection (3), the
director may take emergency action by immediately
suspending the operation of the licensee for the period during which the criminal matter is being adjudicated.
(6) (a) (i) The commission may not grant a private club liquor license to any corporate applicant who had any type of license, agency,
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(b> convicted of any violation of any federal or
state law or local ordinance concerning the sale,
manufacture, distribution, warehousing, adulteration, or transportation of alcoholic beverages: or
<c> convicted of any crime involving moral turpitude.
(2> If any employee of the department is convicted
of any offense as provided in Subsection < 1>, the director may terminate the employee or take other disciplinary action consistent with Chapter 19, Title 67,
the State Personnel Management Act.
(3) A person who seeks employment with the department shall file with the department an application under oath or affirmation in a form prescribed by
the commission. The commission may not require information designating the color, race, or creed of the
applicant. Upon receiving an application the department shall determine whether the applicant is of
good moral character and is qualified for the position
sought. The selection of applicants for employment or
advancement with the department shall be in accordance with Chapter 19, Title 67, the State Personnel
Management Act.
(4) A package agent or licensee or any employee of
a package agent or a licensee is not considered an
employee of the department.
(5) Minors may not be employed by the department
to work in any state liquor store or departmental
warehouse, or to engage in any activity involving the
handling of alcoholic beverages.
1990
3 2 A - M 1 2 . S e r v i c e s of S t a t e H e a l t h L a b o r a t o r y .
The services of the State Health Laboratory shall
be available to the department when necessary. The
services shall be paid from the Liquor Control Fund
to the Department of Health.
1990
32A-1-113. D e p a r t m e n t e x p e n d i t u r e s a n d reven u e s — L i q u o r C o n t r o l F u n d — Exe m p t from Division of F i n a n c e — Annual a u d i t s .
(1) (a) All money received by the department in
the administration of this title, except as otherwise provided, together with all property acquired, administered, possessed, or received by
the department, is the property of the state.
Money received in the administration of this title
shall be paid to the department and transferred
into the state treasury to the credit of the Liquor
Control Fund.
(b) All expenses, debts, and liabilities incurred
by the department in connection with the administration of this title shall be paid from the Liquor Control Fund.
(c) The fiscal officers of the department shall
transfer annually from the Liquor Control Fund
to the General Fund a sum equal to the amount
of net profit earned from the sale of liquor since
the preceding transfer of funds. The transfer
shall be made within 90 days of the end of the
department's fiscal year on J u n e 30.
(2) (a) Deposits made by the department shall be
made to banks designated as state depositories
and reported to the state treasurer at the end of
each day.
(b) Any member of the commission and any
employee of the department is not personally liable for any loss caused by the default or failure of
depositories.
(c) All funds deposited in any bank or trust
company are entitled to the same priority of payment as other public funds of the state.
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(3) All expenditures necessary for the administration of this title, including the payment of all salaries, premiums, if any, on bonds of the commissioners, the director, and the department staff in all
cases where bonds are required, and all other expenditures incurred in establishing, operating, and
maintaining state stores and package agencies and in
the administration of this title, shall be paid by warrants of the state auditor drawn on the state treasurer paid out of the Liquor Control Fund.
<4) If the cash balance of the Liquor Control Fund
is not adequate to cover the warrants drawn against
it by the state treasurer, the cash resources of the
General Fund may be utilized to the extent necessary. However, at no time may the fund equity of the
Liquor Control Fund fall below zero.
(5) When any check issued in payment of any fees
or costs authorized or required by this title is returned to the department as dishonored, the department may assess a service charge in an amount set by
commission rule against the person on whose behalf
the check was tendered.
(6) The laws that govern the Division of Finance
and prescribe the general powers and duties of the
Division of Finance are not applicable to the Department of Alcoholic Beverage Control in the purchase
and sale of alcoholic products.
(7) The accounts of the department shall be audited annually by the state auditor or by any other
person, firm, or corporation the governor appoints.
The audit report containing particulars as the governor may require shall be made to the governor, and
copies submitted to members of the Legislature and
the council not later than J a n u a r y 1 following the
close of the fiscal year for which the report is made.
1990

32A-1-114. City,
Incorporated
Town,
and
County Liquor Control Fund.
(1) (a) A fund known as the City, Incorporated
Town, and County Liquor Control Fund shall be
administered by the state auditor as provided in
this section.
(b) On the first day of each fiscal year, the
state auditor shall certify to the Division of Finance the amount of money available to each
county, city, and incorporated town.
<c> The Division of Finance shall pay the
amount certified by the state auditor to each of
the counties, cities, and incorporated towns of the
state from the money deposited in the City, Incorporated Town, and County Liquor Control
Fund.
(d) The state auditor shall determine the
amount of money for each county, city, and incorporated town on the basis of the proportion that
the population of the area of each county in the
state outside of the incorporated limits of any
city or incorporated town and the population of
each city and incorporated town in the state
bears to the total population of the state as reported in the latest official state or federal census, revenue survey estimate, or federal bureau
of census estimate, whichever is the most recent.
(21 The money distributed to the counties, cities,
and incorporated towns under Subsection (1) shall be
used for lawful purposes. Nothing in this chapter may
prevent counties, cities, and incorporated towns from
cooperating and coordinating their activities with the
money derived from the City, Incorporated Town, and
County Liquor Control Fund.
1990
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Appropriation from Liquor Control
Fund to cities, towns, and c o u n t i e s for
law enforcement and rehabilitation —
Distribution.
i\) (a) The Legislature shall provide an appropriation from the General Fund from liquor control
profits to cities, towns, and counties and from the
proceeds of the beer excise tax under Section
59-15-101 in an amount
not
exceeding
$4,350,000.
(b) The appropriation shall be used exclusively
for programs or projects related to prevention,
detection, prosecution, and control of violations
of this title and other alcohol-related offenses.
The portion distributed under this section to
counties shall also be used for the confinement or
rehabilitation, and construction and maintenance of facilities for confinement or rehabilitation, of persons arrested for or convicted of alcohol-related offenses. Any city, town, or county
entitled to receive funds shall use the funds exclusively as required by this subsection.
(c) The appropriation provided for under Subsection (a) is intended to supplement the budget
of the law enforcement agencies of each city,
town, and county within the state to enable the
cities, towns, and counties to more effectively enforce the liquor laws of the state and alcohol-related offenses. The appropriation is not intended
to replace funds that would otherwise be allocated for law enforcement and confinement or rehabilitation or both, of persons arrested for or
convicted of alcohol-related offenses.
(2) The amount of $4,350,000 shall be distributed
to cities, towns, and counties on the following basis:
(a) 25% to cities, towns, and counties based
upon the percentage of the state population located in each city, town, and county;
(b) 30% to cities, towns, and counties based
upon each city, town, and county's percentage of
the statewide convictions for all alcohol-related
offenses;
(c) 20% to cities, towns, and counties based
upon the percentage of all state stores, package
agencies, liquor licensees, and beer licensees in
the state which are located in each city, town,
and county; and
<d) 25% to the counties for confinement and
rehabilitation and confinement and rehabilitation facilities purposes authorized in this section
based upon the percentage of the state population
located in each county.
(3) To determine the amount of the 30% due each
city, town, and county based on convictions, the State
Tax Commission semiannually shall:
(a) double the total number of convictions in
the state obtained between July 1, 1982, and
J u n e 30, 1983, and during the same period in
succeeding years for violation of Section 41-6-44,
or an ordinance that complies with the requirements of Subsection 41-6-43(1) or Section
76-5-207, and to that number, add the number of
convictions obtained during the same period for
all other alcohol-related offenses;
(b) divide the figure equal to the 30% due each
city, town, and county by the sum obtained in
Subsection (a), to obtain the quotient for alcoholrelated offenses statewide; and
(c) multiply the quotient obtained in Subsection (b), by the number of convictions obtained in
each city, town, and county between July 1, 1982
and J u n e 30, 1983, and for the same period in
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succeeding years, for violation of Section 4I-6.44
or an ordinance that complies with the requj r '
ments of Subsection 41-6-43(1) or Sectio
76-5-207. and for all other alcohol-related 0f
fenses to determine the total revenue due each
entity, based on convictions. The number of con
victions for purposes of this subsection shall H*
determined in the manner prescribed in Subsec
tion (a).
(4» For purposes of this section, the number of state
stores, package agencies, and licensees located within
the limits of each city, town, and county is the number determined by the department to be so located
and includes all private clubs, restaurants, airport
lounges, package agencies, and state stores, but not
on-premise beer retailer licensees. For purposes of
this section, the number of state stores, package
agencies, and licensees in a county consists only of
that number located within unincorporated areas of
the county.
(51 Population figures, for the purposes of this section, shall be determined according to the last decennial census taken by the United States Department of
Commerce, or its five-year update, whichever is more
recent. A county's population figure for the 25% distribution to cities, towns, and counties shall be determined only with reference to the population in the
unincorporated areas of the county, and a county's
population figure for the 25% distribution to counties
only shall be determined with reference to the total
population in the county, including that of cities and
towns.
(6) (a) For purposes of this section, a conviction
occurs in the city, town, or county that actually
prosecutes the offense to judgment. In the case of
a conviction based upon a guilty plea, the city,
town, or county that, except for the guilty plea,
would have prosecuted the offense is entitled to
credit for the conviction.
(b) For purposes of this section, "alcohol-related offense" means a violation of Section
41-6-44, or an ordinance that complies with the
requirements of Subsection 41-6-43(1) or Section
76-5-207, or an offense involving the illegal sale,
distribution, transportation, possession, or consumption of alcohol.
(7) Payments under this section shall be made
semiannually to each city, town, and county
(8) (a) The state court administrator, not later
than September 1 each year, shall certify to the
State Tax Commission the number of convictions
obtained for violation of Section 41-6-44, or an
ordinance that complies with the requirements of
Subsection 41-6-43(1) or Section 76-5-207, and
for other alcohol-related offenses in each city,
town, or county in the state during the period
specified in Subsection (3Ha), and for the same
period each succeeding year.
(b) The State Tax Commission shall prepare
forms for use by cities, towns, and counties in
applying for revenues. The forms may require
the submission of information the State Tax
Commission considers necessary to enable it to
comply with this section.
1990
32A-1-116. Purchase of liquor.
(1) Beginning July 1, 1991, the department may
not purchase or stock alcoholic beverages in containers smaller than 200 ml. except as otherwise allowed by the commission.
(2) Each order for the purchase of liquor or any
cancellation of an order shall be executed in writing
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department and is not valid or binding unless
*''V
uted. A duplicate of each order or cancellation
^ 11 be kept on file by the department for at least
three years.
•**>
12A-1-H7- Department may sue and be sued.
The department may be sued and may institute or
defend proceedings in any court of law or otherwise in
the name of the Department of Alcoholic Beverage
Control as though the department were incorporated
under that name or title. Proceedings may not be
taken against the commission or in the names of the
members of the commission, or against the council or
in the names of the members of the council.
1990
32A-1-H8. Liability insurance — Governmental
immunity.
(1) The department shall maintain insurance
against loss on each motor vehicle operated by it on
any public highway. Each motor vehicle shall be covered for:
(a) any liability imposed by law upon the department for damages from bodily injuries suffered by any person or persons by reason of the
ownership, maintenance, or use of the motor vehicle; and
(b) any liability or loss from damage to or destruction of property of any description, including liability of the department for the resultant
loss of use of the property, which results from
accident due to the ownership, maintenance, or
use of the motor vehicle.
(2) The department is liable to respond in damages
in all cases if a private corporation under the same
circumstances would be liable.
(3) The provisions of Chapter 30, Title 63, Governmental Immunity Act, apply in all actions commenced against the department in any action for
damages sustained as a result of department ownership, maintenance, or use of motor vehicles under
Subsections (1) and (2). Immunity from suit against
the council or the commission or any member of the
council or commission, is in all respects retained in
any such action.
1990
32A-1-119. Adjudicative proceedings — Procedure.
(1) (a) The commission, director, and department
may conduct adjudicative proceedings to inquire
into any matter necessary and proper for the administration of this title and rules adopted under
this title.
(b) The commission, director, and department
shall comply with the procedures and requirements of Chapter 46b, Title 63, Administrative
Procedures Act, in their adjudicative proceedings.
(c) Except where otherwise provided by law,
all adjudicative proceedings shall be conducted in
accordance with Chapter 4, Title 52, the Open
and Public Meetings Act.
(d) All adjudicative proceedings concerning departmental personnel shall be conducted in accordance with Chapter 19, Title 67, Utah State
Personnel Management Act All hearings that
are informational, fact gathering, and nonadversarial in nature shall be conducted in accordance
w'lth rules, policies, and procedures promulgated
by the commission, director, or department.
(2) (a) Disciplinary proceedings shall be conducted under the authority of the commission,
which is responsible for rendering a final decision and order on any disciplinary matter.
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<b> u> Nothing in this section precludes the
commission from appointing necessary officers, including hearing examiners, from
within or without the department, to administer the disciplinary hearing process.
ui> Officers and examiners appointed by
the commission may conduct hearings on behalf of the commission and submit findings
of fact, conclusions of law, and recommendations to the commission.
(3) When the department has on file a report from
any government agency, peace officer, examiner, or
investigator alleging that a permittee or licensee or
any of its officers or employees has violated this title
or the rules of the commission, the department may
initiate disciplinary proceedings to determine:
(at whether or not the permittee or licensee is
guilty of the violation; and
<b> if found guilty, the penalty to be imposed.
(4» <a) An adjudicative proceeding shall be held if
required by law, and in all cases before revoking
or suspending any license or permit issued under
this title, unless waived by the respondent.
(bi Inexcusable failure of a respondent to appear at a scheduled evidentiary hearing after receiving proper notice is an admission of the
charged violation.
<c> The validity of any hearing is not affected
by the failure of any person to attend or remain
in attendance.
(d) All evidentiary hearings shall be presided
over by the commission or an appointed hearing
examiner.
(ei A hearing may be closed only after the
commission or hearing examiner makes a written finding that the public interest in an open
hearing is clearly outweighed by factors enumerated in the closure order.
(0 The commission or its hearing examiner
may administer oaths or affirmations, take evidence, take depositions within or without this
state, require by subpoena from any place within
this state the testimony of any person at a hearing, and the production of any books, records, papers, contracts, agreements, documents, or other
evidence considered relevant to the inquiry.
(i) Persons subpoenaed shall testify and
produce any books, papers, documents, or
tangible things as required in the subpoena.
(ii) Any witness subpoenaed or called to
testify or produce evidence who claims a
privilege against self-incrimination may not
be compelled to testify, but the commission
or the hearing examiner shall file a written
report with the county attorney in the jurisdiction where the privilege was claimed or
where the witness resides setting forth the
circumstance of the claimed privilege.
(iii) A person is not excused from obeying
a subpoena without just cause. Any district
court within the judicial district in which a
person alleged to be guilty of willful contempt of court or refusal to obey a subpoena
is found or resides, upon application by the
party issuing the subpoena, may issue an order requiring the person to appear before the
issuing party, and to produce documentary
evidence if so ordered, or to give evidence
regarding the matter in question. Failure to
obey an order of the corrt may be punished
by the court as contempt.
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'•g» In all cases heard by a hearing examiner,
the hearing examiner shall prepare a report to
the commission. The report may not recommend
a penalty more severe than that initially sought
by the department in the notice of violation. A
copy of the report shall be served upon the respective parties, and the respondent shall be
given reasonable opportunity to file any written
objections to the report before final commission
action.
<h» In all cases heard by the commission, it
shall issue its final decision and order.
(5i <ai The commission shall render a decision
and issue a written order on any disciplinary action, and serve a corjy on all parties.
<b> Any order of the commission is considered
final on the date it becomes effective.
tc> If the commission is satisfied that a permittee or licensee has committed a violation of this
title, or the commission's rules, it may take
emergency action suspending or revoking the
permit or the license according to the procedures
and requirements of Chapter 46b, Title 63, Administrative Procedures Act, and assess the costs
of any hearing to the permittee or the licensee.
\d\ \C Vhe peTTTril or \kense is Tevoked, the commission may order the revocation of any compliance bond posted by the permittee or licensee.
le) Any permittee or licensee whose permit or
license is revoked may not reapply for a permit or
license under this title for three years from the
date the permit or license was revoked.
(f> All costs assessed by the commission shall
be transferred into the General Fund in accordance with Section 3 2 A - M 1 3 .
<6i <ai The commission may also initiate disciplinary actions against employees of licensees.
(hi If any employee is found to have violated
this title, the commission may prohibit the employee from serving, selling, or handling alcoholic beverages in the course of employment for a
period of up to one month.
<ci Any employee who receives three suspensions by the commission within a consecutive 36month period may not handle alcoholic beverages, in the course of employment, for one year.
1991

32A-1-120.

Judicial review — Stay of commission order.
< 11 In a disciplinary proceeding, any party named
m a fina\ order of the corr>rmss*ork may seek j\id\c\al
review.
(2» ta> The findings of the commission on questions of fact are final and are not subject to review.
ib> "Questions of fact" include ultimate facts
and findings and conclusions of the commission
on reasonableness and discretion.
<3) After the hearing, the reviewing court shall enter judgment affirming or setting aside the order of
the commission.
(4) (al The fact that a petition is pending in a
reviewing court does not stay or suspend the operation of any order of the commission.
(b) The reviewing court may order that the
commission's order be stayed or suspended during the appeal.
<c> Before issuing an order staying or suspending the commissions order, the reviewing court
shall:

* i * give three days" notice to the partiesand
ui 1 hold a hearing to receive argument
and evidence on whether or not the commission's order should be stayed or suspended
<d» If the reviewing court decides to stay or
suspend the commission's order, it shall make a
written finding that:
<i' great or irreparable damage would result to the petitioner absent the stay or suspension;
dii specifies the nature of the damage;
and
<ni> is based upon evidence submitted to
the court and identified by reference.
1990
32A-1-121. Reports.
(11 The department shall report to the governor on
the administration of this title, as the governor may
require, and shall submit an annual report to the
governor not later than November 30. for the fiscal
year ending J u n e 30 of the year in which the report is
made. The report shall contain.
(a) a statement of the nature and amount of
the business transacted by the department during, the year;
<bi a statement of the department's assets and
liabilities including a profit and loss account, and
other accounts and matters necessary to show the
results of operations of the department for the
year;
<ci general information and remarks on the
application of this title in the state; and
(d) any other information requested by the
governor.
(2) Copies of the report shall be submitted to the
Legislature and the council.
1990
32A-1-122. Liquor p r i c e s .
(1) All liquor sold within the state, except sales to
military installations in Utah, shall be taxed or
marked up in an amount not less than 61 r ^ above the
cost to the department, excluding federal excise
taxes.
(2) All liquor sold to military installations in Utah
shall be taxed or marked up in an amount not less
than 15^ above the cost to the department, excluding
federal excise taxes.
(3) Nothing in this section prohibits the department from selling discontinued lines at a discount.
1990

32 A-1-123.

Licensee compliance with other
laws.
Each licensee shall comply with all applicable federal and state laws pertaining to payment of taxes
and contributions to unemployment and insurance
funds to which it may be subject. Failure to do so may
result in the suspension or revocation of the licensee's
license.
1991
32A-1-124. Representatives — Residency — Licensing.
<1) If any manufacturer or importer of alcoholic
beverages doing business in Utah has a representative in Utah, that representative shall:
(at be a resident of Utah; and
(b) obtain a license from the department and
pay a license fee of $50 per year to the department.
12) The license issued under Subsection (1):
(a) is renewable each January 1; and
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(b» may not be issued to any holder of any
other retail license issued under this title.
<3< A local representative may represent more
than one manufacturer or importer without paying
additional license fees.
1991
PART 2
CITIZENS' COUNCIL
32A-1-201. Citizens' C o u n c i l o n Alcoholic Beve r a g e C o n t r o l — M e m b e r s h i p — Per
d i e m a l l o w a n c e — M e e t i n g s — Staff.
(1) (a i A Citizens' Council on Alcoholic Beverage
Control is created. It shall consist of seven persons who are citizens of the United States and
the state of Utah.
(b» The governor shall appoint three members,
two of whom shall hold office for a period of four
years and one of whom shall hold office for a period of two years. The speaker of the House of
Representatives and the president of the Senate
shall each appoint two members, one to a twoyear term and one to a four-year term.
(c) Vacancies occurring for any reason shall be
filled for the unexpired term, or for four years if
due to expiration of a term, by the person then
occupying the office responsible for the appointment.
(d) No more than four of the members may be
of the same political party.
(2) Four members of the council constitute a quorum for the transaction of business.
(3> The members appointed shall select one of their
number as chairman to serve at the pleasure of the
council.
(4) Each council member shall receive a per diem
allowance as set by the Division of Finance for each
day or partial day in which the member is engaged in
performing council business, together with all actual
and necessary expenses incurred in carrying out official duties.
(5) The council shall hold meetings at times and
places as may be called by the chairman or any two
members. Meetings may be open to the public. Necessary facilities to accommodate the needs of the members shall be provided by the lieutenant governor.
(6) The council may hire clerical staff as it considers necessary for the efficient transaction of its
business. The attorney general shall render legal assistance as requested by the council.
1990
32A-1-202. P o w e r s and duties.
(1) The council is independently empowered and
its principal duty is to consider, investigate, and inquire into any or all matters within the scope of or
directly related to this title and matters concerned
directly or indirectly with the administration and enforcement of laws related to the sale, purchase, and
consumption of alcoholic beverages. The council may
not interfere in the direction or management of the
state alcoholic products operation.
(2) The council shall prepare an annual report to
the governor, the Legislature, and the commission
setting forth, in detail, its activities of the previous
year. The council may make recommendations concerning its activities to the governor, the Legislature,
the commission, the director, the department, the
commissioner of public safety, or to any other person,
commission, or agency.
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(3) The commission shall meet with the council at
least annually and more frequently if requested by
the commission or the council.
<4> The Bureau of Narcotics and Alcoholic Beverage Law Enforcement of the Department of Public
Safety shall cooperate with the council in all matters
concerning this title.
1990
32A-1-203. P o w e r to o b t a i n i n f o r m a t i o n .
The council may secure directly from the commission, its members, the director, and department employees information concerning the alcoholic product
operations of the state. The commission, its members,
the director, and department employees shall furnish
information directly to the council upon request. 1990
32A-1-204. H e a r i n g s — Reports.
(1) The council may conduct private and public
hearings and compel the appearance of witnesses by
subpoena. The council is not required to make its
findings public, but shall report fully to the governor
and the Office of Legislative Research and General
Counsel.
(2) Any council member who is not satisfied with
council reports or recommendations may file additional reports and recommendations to the governor
and the Office of Legislative Research and General
Counsel.
1990
32A-1-205. G r a n d j u r y r e q u e s t a u t h o r i z e d .
When the council believes the public interest demands it, the council by majority vote may request
any district judge to summon a grand jury for the
purpose of inquiring into actual or suspected public
offenses against this title and concerned directly or
indirectly with the administration and enforcement
of laws related to the sale, purchase, and consumption of alcoholic beverages.
1990
PART 3
IDENTIFICATION CARDS
32A-1-301. Unlawful transfer or use of card.
(1) It is unlawful for the owner of an identification
card to transfer the card to any other person to aid
that person:
(a) in procuring alcoholic beverages;
(b) to gain admittance to a place where alcoholic beverages are sold or consumed; or
(c) to obtain any employment that requires the
employee to handle alcoholic products.
(2) Any person who permits his identification card
to be used by another for any purpose stated in this
section is guilty of a class B misdemeanor.
1990
32A-1-302. Presentation of identification card
upon request.
An identification card shall be presented by the
holder upon request of any person authorized by law
to sell or otherwise handle alcoholic beverages or
upon request of any peace officer to determine
whether the person is 21 years of age \( the holder
desires to procure an alcoholic beverage or obtain employment that requires the employee to handle alcoholic products.
1990
32A-1-303. Additional requirements w h e n age
is in question.
(1) In addition to the presentation by the holder of
an identification card under Section 32A-1-302, any
person authorized to sell or otherwise handle alcoholic beverages or products shall require any person
whose age is in question to sign a statement t h a t

361

ALCOHOLIC BEVERAGES

(ii) the local authority may immediately suspend or revoke the airport
lounge's local liquor license, local consent under Subsection 32A-4-202(l)(c),
or local business license.
(14) Alcoholic beverages purchased from the
airport lounge may not be removed from the airport lounge premises.
(15) Minors may not be employed by an airport
lounge licensee to sell or dispense alcoholic beverages.
(16) An employee of a licensee, while on duty,
may not consume an alcoholic beverage or be under the influence of alcoholic beverages.
(17) Each airport lounge liquor licensee shall
display in a prominent place in the airport
lounge:
(a) the liquor license that is issued by the
department;
(b) a list of the types and brand names of
liquor being served through its calibrated
metered dispensing system; and
(c) a sign in large letters stating: "Warning: The consumption of alcoholic beverages
purchased in this establishment may be hazardous to your health and the safety of
others."
(18) (a) Each airport lounge liquor licensee
shall maintain an expense ledger or record
showing in detail:
(i) quarterly expenditures made separately for malt or brewed beverages, liquor, and all other items required by the
department; and
(ii) sales made separately for malt or
brewed beverages, food, and all other
items required by the department,
(b) This record shall be kept in a form approved by the department and shall be kept
current for each three-month period. Each
expenditure shall be supported by delivery
tickets, invoices, receipted bills, canceled
checks, petty cash vouchers, or other sustaining data or memoranda.
(19) Each airport lounge liquor licensee shall
maintain accounting and other records and documents as the department may require. Any airport lounge or person acting for the airport
lounge, who knowingly forges, falsifies, alters,
cancels, destroys, conceals, or removes the entries in any of the books of account or other documents of the airport founge required to be made,
maintained, or preserved by this title or the rules
of the commission for the purpose of deceiving
the commission, council, or department, or any of
their officials or employees, is subject to the immediate suspension or revocation of the airport
lounge's liquor license and possible criminal
prosecution under Chapter 12.
(20) There shall be no transfer of an airport
lounge liquor license from one location to another, without prior written approval of the commission.
(21) (a) A person, having been granted an
airport lounge liquor license, may not sell,
exchange, barter, give, or attempt in any
way to dispose of the license whether for
monetary gain or not.
(b) An airport lounge liquor license has no
monetary value for the purpose of any type
of disposition.
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(22) Each server of alcoholic beverages in a licensee's establishment shall keep a written beverage tab for each table or group that orders or
consumes alcoholic beverages on the premises.
The beverage tab shall list the type and amount
of alcoholic beverages ordered or consumed.
(23) An airport lounge liquor licensee's premises may not be leased for private functions. 1991
32A-4-207. Return of inventory.
Any liquor previously purchased from the department that remains unsold and in saleable condition
at the time the licensee's airport lounge liquor license
becomes invalid for any reason shall be returned to
the department for a refund of the current value of
the liquor or the liquor is subject to immediate seizure by the department.
1990
CHAPTER 5
PRIVATE CLUB LIQUOR LICENSES
Section
32A-5-101.
32A-5-102.
32A-5-103.
32A-5-104.
32A-5-105.
32A-5-106.
32A-5-107.
32A-5-108.

Commission's power to license private
clubs — Limitations.
Application and renewal requirement.
Qualifications — Club organization
and stock structure.
Commission and department duties
before granting licenses.
Utah Nonprofit Corporation and Cooperative Association Act applicable
— Exceptions.
Bond.
Operational restrictions.
Return of inventory.

32A-5-101. Commission's power to license private clubs — Limitations.
(1) Before any private club may sell or allow the
consumption of liquor on its premises, it shall first
obtain a license from the commission as provided in
this chapter.
(2) The commission maj' issue private club liquor
licenses to social clubs, recreational, athletic, or kindred associations incorporated under the Utah Nonprofit Corporation and Cooperative Association Act,
which desire to maintain premises upon which alcoholic beverages may be stored, sold, served, and consumed. All such licenses shall be issued in the name
of an officer or director of the club or association.
(3) A nonprofit corporation, association, or club or
any officer, director, managing agent, or employee of
a nonprofit corporation, association, or club may not
store, sell, serve, or pennit consumption of liquor
up<)n its premises, under a permit issued by local authority or otherwise, unless a private club liquor licenjse has been first issued by the commission. Violation of this subsection is a class A misdemeanor.
(4) Subject to this subsection, the commission may
issue private club liquor licenses at places and in
numbers as it considers necessary. The total number
of private club liquor licenses may not at any time
aggregate more than that number determined by dividing the population of the state by 7,000. Population shall be determined by the most recent United
States decennial or special census or by any other
population determination made by the United States
or state governments.
(a) The commission may issue seasonal private
club liquor licenses to be established in areas and
for periods as it considers necessary. A seasonal
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or permit issued under this title revoked
within the last three years.
(ii) This proscription also applies if any
managing agent, officer, or director of the
applicant is or was a partner or managing
agent of any partnership, or is or was a managing agent, officer, director, or a stockholder who holds or held at least 20% of the
total issued and outstanding stock of any corporation that had a liquor license, agency, or
permit revoked within the last three years,
(b) The corporate applicant may not be
granted a license if any managing agent, officer,
or director of the applicant had a liquor license,
agency, or permit revoked while acting in their
individual capacity within the last three years.
(7) If any person or entity to whom a license has
been issued under this chapter no longer possesses
the qualifications required by this title for obtaining
that license, the commission may suspend or revoke
that license.
1991
32A-5-104.

Commission and department duties
before g r a n t i n g licenses.
(1) Before a private club liquor license may be
granted by the commission, the department shall conduct an investigation and may hold public hearings
for the purpose of gathering information and making
recommendations to the commission as to whether or
not a license should be granted. The information
shall be forwarded to the commission to aid in its
determination.
(2) Before issuing any private club liquor license,
the commission shall:
(a) determine that the applicant has complied
with all basic qualifications and requirements for
making application for a license as provided by
Sections 32A-5-102 and 32A-5-103, and that the
application is complete;
(b) consider the locality within which the proposed private club liquor outlet is located including, but not limited to:
(i) physical characteristics such as condition of the premises, square footage, and
parking availability; and
(ii) operational factors such as tourist traffic, proximity to and density of other state
stores, package agencies, and licensed outlets, demographics, population to be served,
and the extent of and proximity to any
school, church, public library, public playground, or park;
(c) consider the applicant's ability to manage
and operate a private club liquor license, including but not limited to, management experience,
past retail liquor experience, and the type of
management scheme employed by the private
club;
(d) consider the nature or type of private club
operation of the proposed liquor licensee, including but not limited to, the type of menu items
offered and emphasized, the hours of operation,
the seating capacity of the facility, and the gross
sales of food items; and
(e) consider any other factor or circumstance it
considers necessary.
1990
32A-5-105. Utah Nonprofit Corporation and Cooperative A s s o c i a t i o n Act applicable
— Exceptions.
(1) The Utah Nonprofit Corporation and Cooperative Association Act is applicable to private club non-
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profit corporations and associations. These corporations and associations enjoy the powers and privileges
and are subject to the duties, restrictions, and liabilities of other nonprofit corporations. This chapter
takes precedence in the event of any conflict with the
Utah Nonprofit Corporation and Cooperative Association Act.
(2) Three or more individuals may incorporate a
private club nonprofit corporation or association by
filing articles of incorporation with the Division of
Corporations and Commercial Code that meet requirements of the Utah Nonprofit Corporation and
Cooperative Association Act. These articles shall also
contain a statement that:
(a) the private club is a bona fide club or association, the object of which is not pecuniary
profit;
(b) the private club is organized with actual
participating members;
(c) the private club will not be used for permitting gambling or any other violation of law or
ordinance;
(d) no member of the club or any of its officers,
directors, or trustees is under 21 years of age;
and
(e) one of the purposes for which the corporation has been organized is for obtaining a license
from the commission for the storage, sale, service, or consumption of liquor.
(3) The Division of Corporations and Commercial
Code shall issue a corporate charter to a private club
nonprofit corporation or association organized under
this chapter only upon receipt of an endorsed affidavit from the department stating that a true and complete copy of the articles of incorporation have been
delivered to the department and that the articles
meet the requirements of the department as established by this chapter and the rules of the commission.
(4) Any persons knowingly incorporating under
this chapter with the object of pecuniary profit, and
all persons having possession of any charter issued
under this section, but revoked by the Division of
Corporations and Commercial Code, who refuse upon
demand to deliver the charter so revoked, are guilty
of a class B misdemeanor.
1991
32A-5-106. Bond.
(1) Each private club liquor licensee shall post a
cash or corporate surety bond in the penal sum of
$10,000 payable to the department, which the licensee has procured and must maintain for so long as
the licensee continues to operate as a private club
liquor licensee.
<2) The bond shall be in a form approved by the
attorney general, conditioned upon the licensee's
faithful compliance with this title and the rules of the
commission.
(3) If the $10,000 corporate surety bond is canceled
due to the licensee's negligence, a $300 reinstatement
fee may be assessed. No part of any cash or corporate
bond so posted may be withdrawn during the period
the license is in effect, or while revocation proceedings are pending against the licensee. A bond filed by
a licensee may be forfeited if the license is finally
revoked.
1990
32A-5-107. O p e r a t i o n a l r e s t r i c t i o n s .
Each corporation or association granted a private
club liquor license and its employees, officers, managing agent, and members shall abide by the following
conditions and requirements. Failure to comply may
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result in a suspension or revocation of the license or
other disciplinary action taken against individual
employees or management personnel.
(1) Each private club shall hold regular meetings as required by its articles or bylaws and conduct its business through regularly elected officers. Within ten days following the election of
any officer, the department shall be notified in
writing of the officer's name, address, and office
to which the officer has been elected, and the
term of that office.
(2) Each private club may admit members
only on written application signed by the applicant, following investigation and approval of the
governing body. Admissions shall be recorded in
the official minutes of a regular meeting of the
governing body and the application, whether ap
proved or disapproved, shall be filed as a part of
the official records of the licensee. An applicant
may not be accorded the privileges of a member
until a quorum of the governing body has formally voted upon and approved the applicant as
a member. An applicant may not be admitted to
membership until seven days after the application is submitted.
(3) Each private club shall maintain a current
and complete membership record showing the
date of application of each proposed member, the
member's address, the date of admission following application, and the date initiation fees and
dues were assessed and paid. The record shall
also show the serial number of the membership
card issued to each member. A current record
shall also be kept indicating when members were
dropped or resigned.
(4) Each private club shall establish in the
club bylaws initial fees and monthly dues, as established by commission rules, which are collected from all members.
(5) Each private club may allow guests or visitors to use the premises only when previously
authorized by a member. A member is responsible for all services extended to guests and visitors.
(6) Each private club shall limit the issuance
of visitor cards for a period not to exceed two
weeks and assess and collect a fee from each visitor of not less than $5 for each two-week period
the visitor card is issued. One dollar of every visitor card fee shall be remitted quarterly to the
department for the administration of this title A
current record of the issuance of each card shall
be maintained and shall contain the name of the
member sponsoring the visitor.
(7) A private club may not sell alcoholic beverages to any person other than a member, guest,
or visitor who holds a valid visitor card issued
under Subsection (6).
(8) A person who is under 21 years of age may
not be a member, officer, director, or trustee of a
private club.
(9) An employee of a club, while on duty, may
not consume an alcoholic beverage, be under the
influence of alcoholic beverages, sponsor a person
for visitor privileges, or act as a host for a guest.
(101 A visitor to a club may not host more than
five guests at one time.
(11) Each private club shall maintain an expense ledger or record showing in detail all expenditures separated by payments for malt or
brewed beverages, liquor, food, detailed payroll,
entertainment, rent, utilities, supplies, and all
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other expenditures. This record shall be kept in a
form approved by the department and balanced
each month. Each expenditure shall be supported
by delivery tickets, invoices, receipted bills, canceled checks, petty cash vouchers, or other sustaining data or memoranda. All invoices and receipted bills for the current calendar or fiscal
year documenting purchases made by officers of
the club for the benefit of the club shall also be
maintained.
<12) Each private club shall maintain a bank
account that shows all income and expenditures
as a control on the income and disbursements
records. This account shall be balanced each
month under the direction of the treasurer or
other officer of the licensee.
< 13» Each private club shall maintain a
minute book that is posted currently by the secretary. This record shall contain the minutes of
all regular and special meetings of the governing
body and all committee meetings held to conduct
club business. Membership lists shall also be
maintained.
(14> Each private club shall maintain current
copies of the club's articles of incorporation, current bylaws, and current house rules. Changes in
the bylaws are not effective unless submitted to
the department within ten days after adoption.
and become effective 15 days after received by
the department unless rejected by the department before the expiration of the 15-day period.
< 15) Each private club shall maintain accounting and other records and documents as the department may require.
(16» Any club or person acting for the club,
who knowingly forges, falsifies, alters, cancels,
destroys, conceals, or removes the entries in any
of the books of account or other documents of the
club required to be made, maintained, or preserved by this title or the rules of the commission
for the purpose of deceiving the commission,
council, or department, or any of their officials or
employees, is subject to the immediate suspension or revocation of the club's license and possible criminal prosecution under Chapter 12.
(17) Each private club shall maintain and
keep all the records required by this section and
all other books, records, receipts, and disbursements maintained or utilized by the licensee, as
the department requires, for a minimum period
of three years. All records, books, receipts, and
disbursements are subject to inspection by authorized representatives of the commission, department, and council. The club shall allow the department, through its auditors or examiners, to
audit all records of the club at times the department considers advisable. The department shall
audit the records of the licensee at least once annually.
<18) Each private club shall make available to
the department, upon request, verified copies of
any returns filed with the United States Treasury Department, Internal Revenue Service, under the federal Internal Revenue Code. Failure to
provide any returns and supporting documents
upon reasonable request by the department or,
alternatively, to provide evidence of an extension
granted by the Internal Revenue Service, constitutes sufficient grounds for the commission to
suspend or revoke a license. Any return or copy
of a return so filed with the department is confidential and may not be used in any manner not
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directly connected with the enforcement of this
title, nor may it be disclosed to any person or any
department or agency of government, whether
federal, state, or local.
(19) Each private club shall own or lease
premises suitable for its activities in its own
name. A copy of the lease shall be filed with the
department.
(20) Each private club shall operate the club
under the supervision of a manager or house
committee, appointed by the governing body of
the club.
(21) A private club may not maintain facilities
in any manner that barricades or conceals the
club operation. Any member of the commission,
authorized department personnel, member of the
council, or any peace officer shall, upon presentation of credentials, be admitted immediately to
the club and permitted without hindrance or delay to inspect completely the entire club premises
and all books and records of the licensee, at any
time during which the same are open for the
transaction of business to its members.
(22) A private club may not pay any person or
entity any fee, salary, rent, or other payment of
any kind in excess of the fair market value for
the service rendered, goods furnished, or facilities or equipment rented. It is the intention of
this subsection to insure that no officer, managing agent, employee, or other person derives a
principal economic benefit from the operation of
a club.
(23) A private club may not engage in any
public solicitation or public advertising calculated to increase its membership.
(24) Each private club shall abide by the following operational restrictions:
(a) The liquor storage and sales area shall
remain locked at all times when it is not
open for business.
(b) Liquor may not be purchased by a private club liquor licensee except from state
stores or package agencies. Liquor so purchased may be transported by the licensee
from the place of purchase to the licensed
premises. Payment for liquor shall be made
in accordance with rules established by the
commission.
(c) Beginning July 1, 1991, a private club
liquor licensee may not sell or provide any
primary liquor except in one ounce quantities dispensed through a calibrated metered
dispensing system approved by the department in accordance with commission rules
adopted under this title, except that:
(i) liquor need not be dispensed
through a calibrated metered dispensing
system if used as a secondary flavoring
ingredient in a beverage subject to the
following restrictions:
(A) the beverage shall contain liquor from a lawfully purchased container;
(B) the secondary ingredient is
not the only liquor in the beverage:
(C) the licensee shall designate a
location where flavorings are stored
on the floor plan provided to the department; and
(D) all flavoring containers shall
be plainly and conspicuously labeled "flavorings";

366

(in liquor need not be d i s p e n ^
through a calibrated metered dispense
system if used as a flavoring on dessert*
and in the preparation of flaming f^
dishes, drinks, and desserts;
(iii) wine may be served by the g l ^
in quantities not exceeding five ounces
per glass; and
(iv) heavy beer may be served in standard containers not exceeding one liter
(d) (i) Private clubs licensed to sell \\.
quor may sell beer in any size container
not exceeding two liters, and on draft
without obtaining a separate on-premise
beer retailer license from the commission.
(ii) Private clubs licensed under this
chapter that sell beer pursuant to Subsection (i) shall comply with all appropriate operational restrictions under
Chapter 10 that apply to on-premise
beer retailers except when those restrictions are inconsistent with or less restrictive than the operational restrictions under this chapter.
(iii) Failure to comply with the operational restrictions under Chapter 10 as
set forth in Subsection <ii> may result in
club's state liquor license and its alcoholic beverage license issued by the local
authority.
(e) Wine may be served in accordance
with commission rule in containers not exceeding 750 ml.
(f) A private club may not charge for the
service or supply of glasses, ice, or mixers
unless the charges are fixed in the house
rules of the club and a copy of the rules is
kept on the club premises and available at
all times for examination by the members,
guests, and visitors to the club.
(g) Minors may not be employed by any
club to sell, dispense, or handle any alcoholic
beverage.
(h) An officer, director, managing agent,
employee, and any other person employed by
or acting for or in behalf of any licensee, may
not sell, deliver, or furnish, or cause or permit to be sold, delivered, or furnished any
liquor to any:
(i) minor;
(ii) person actually, apparently, or obviously drunk;
(iii) known habitual drunkard; or
(iv) known interdicted person
(i) (i) Liquor may not be sold or offered
for sale at any private club during the
following days or hours:
<Ai on the day of any state or national election until after the polls
are closed,
(Bi on the day of any local election if closure is required by local
ordinance; and
<C> on Sunday and any state or
federal legal holiday after 12 midnight and before 12 noon.
(ii» The hours of beer sales are those
specified in Chapter 10 for on-premise
beer licensees
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<j> On all other days the liquor storage and
sales area in the club shall be closed from 1
a.m. untif 10 a.m.
<k) Liquor may not be sold except at prices
fixed by the commission. Mixed drinks and
wine may not be sold at discount prices on
any date or at any time.
(1) Beginning July 1. 1991. no more than
one ounce of primary liquor may be served to
a member, guest, or visitor at a time, except
wine as provided in Subsection (cXhi» and
heavy beer as provided in Subsection (cxivi.
(m) u) Beginning J a n u a r y 1, 1991, a person may not bring onto the premises of a
private club liquor licensee any alcoholic
beverage for on-premise consumption,
except a person may bring, subject to the
discretion of the licensee, cork-finished
wine onto the premises of any private
club liquor licensee and consume wine
pursuant to Subsection in).
ui) Beginning J a n u a r y 1, 1991, a private club or its officers, managers, employees, or agents may not allow a person to bring onto the private club premises any alcoholic beverage for on-premise consumption, except cork-finished
wine under Subsection d).
mil Beginning J a n u a r y 1, 1991, if
any private club licensee or any of its
officers, managers, employees, or agents
violates this subsection:
(A> the commission may immediately suspend or revoke the private
club's liquor license and the private
club licensee is subject to criminal
prosecution under Chapter 12; and
(B) the local authority may immediately suspend or revoke the
private club's local liquor license, local
consent
under
Subsection
32A-5-102 < 1 )<c>, or local business license.
(ni A wine service may be performed and
a service charge assessed by the private club
as authorized by commission rule for wine
purchased at the private club or carried in by
a member, guest, or visitor. If wine is carried
in by a member, guest, or visitor, the member, guest, or visitor shall deliver the wine to
a server or other representative of the licensee upon entering the licensee premises.
(o> A member, guest, or visitor to a club
may not carry from a club premises an open
container used primarily for drinking purposes containing any alcoholic beverage.
(p) Each private club liquor licensee shall
display in a prominent place in the private
club:
ti» the private club liquor license that
is issued by the department;
<ih a list of the types and brand
names of liquor being served through its
calibrated metered dispensing system;
and
din a sign in large letters stating:
"Warning: The consumption of alcoholic
beverages purchased in this establishment may be hazardous to your health
and the safety of others."
<q> The following acts or conduct in a private club licensed under this chapter are
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considered contrary to the public welfare and
morals, and are prohibited upon the premises:
U) employing or using any person in
the sale or service of alcoholic beverages
while the person is unclothed or in attire, costume, or clothing that exposes to
view any portion of the female breast
below the top of the areola or any portion of the pubic hair, anus, cleft of the
buttocks, vulva, or genitals;
(ii) employing or using the services of
any person to mingle with the patrons
while the person is unclothed or in attire, costume, or clothing described in
Subsection <i);
<iii) encouraging or permitting any
person to touch, caress, or fondle the
breasts, buttocks, anus, or genitals of
any other person;
<iv) permitting any employee or person to wear or use any device or covering, exposed to view, that simulates the
breast, genitals, anus, pubic hair, or any
portion of these;
(vi permitting any person to use artificial devices or inanimate objects to depict any of the prohibited activities described in this subsection;
<vi» permitting any person to remain
in or upon the premises who exposes to
public view any portion of his or her
genitals or anus; or
<vii) showing films, still pictures,
electronic reproductions, or other visual
reproductions depicting:
(A) acts or simulated acts of sexual intercourse, masturbation, sodomy, bestiality, oral copulation,
flagellation, or any sexual acts prohibited by Utah law;
(B) any person being touched, caressed, or fondled on the breast, buttocks, anus, or genitals;
<C» scenes wherein artificial devices or inanimate objects are used
to depict, or drawings are used to
portray, any of the prohibited activities described in this subsection; or
(D) scenes wherein a person displays the vulva or the anus or the
genitals,
(r) Nothing in Subsection (q) precludes a
local authority from being more restrictive of
acts or conduct of the type prohibited in Subsection (q).
(s) (i) Although live entertainment is
permitted on the premises of a club liquor licensee, a licensee may not allow
any person to perform or simulate sexual acts prohibited by Utah law, including sexual intercourse, masturbation,
sodomy, bestiality, oral copulation, flagellation, or the touching, caressing, or
fondling of the breast, buttocks, anus, or
genitals, or the displaying of the pubic
hair, anus, vulva, or genitals. Entertainers shall perform only upon a stage
or at a designated area approved by the
commission.
(ii) Nothing in Subsection (i) precludes a local authority from being more
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restrictive of acts or conduct of the type
prohibited in Subsection (i).
(25) (a) A private club may not close or cease
operation for a period longer than 240 hours,
unless written notice is given to the department at least seven days before the closing,
and the closure or cessation of operation is
first approved by the department.
(b) In the case of emergency closure, immediate notice of closure shall be made to
the department by telephone.
(c) The department may authorize a closure or cessation of operation for a period not
to exceed 60 days. The department may extend the initial period an additional 30 days
upon written request of the private club and
upon a showing of good cause. A closure or
cessation of operation may not exceed a total
of 90 days without commission approval.
(d) Any notice shall include the dates of
closure or cessation of operation, the reason
for the closure or cessation of operation, and
the date on which the licensee will reopen or
resume operation.
(e) Failure of the licensee to provide notice
and to obtain department authorization prior
to closure or cessation of operation shall result in an automatic forfeiture of the license
and the forfeiture of the unused portion of
the license fee for the remainder of the license year effective immediately.
(f) Failure of the licensee to reopen or resume operation by the approved date shall
result in an automatic forfeiture of the license and the forfeiture of the unused portion of the club's license fee for the remainder of the license year.
(26) Each private club shall conduct its affairs
so that it is not operated for a pecuniary profit.
(27) A private club may not transfer a private
club liquor license from one location to another,
without prior written approval of the commission.
(28) A person, having been granted a private
club liquor license, may not sell, exchange, barter, give, or attempt in any way to dispose of the
license, whether for monetary gain or not. A private club liquor license has no monetary value
for the purpose of any type of disposition.
1991
32A-5-108. Return of inventory.
Any liquor previously purchased from the department that remains unsold and in saleable condition
at the time the licensee's private club liquor license
becomes invaYid for any reason sha\\ be returned to
the department for a refund of the current value of
the liquor or the liquor is subject to immediate seizure by the department.
1990
CHAPTER 6
SPECIAL USE PERMITS
Part 1
General Provisions
Section
32A-6-101.
32A-6-102.
32A-6-103.

Commission's power to issue permits
— Limitations.
Application and renewal requirements.
Qualifications.

Section
32A-6-104
32A-6-105.
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Duties of commission and department
before issuing permits.
Operational restrictions.
Part 2
Public Service P e r m i t s

32A-6-201.
32A-6-202.

Application and renewal
ments.
Operational restrictions.

require-

Part 3
Industrial or Manufacturing Use Permits
32A-6-301.
32A-6-302.

Application requirements.
Operational restrictions.
Part 4

Scientific or Educational Use Permits
32A-6-401.

Application requirements
Part 5
Sacramental Wine Permits

32A-6-501.

Operational restrictions.
Part 6

Health Care Facilities and Professions
32A-6-601.
32A-6-602.

Licensed health care facility exemption.
Health professions exemption.
PART 1
GENERAL PROVISIONS

32A-6-10T. Commission's power to issue permits — Limitations.
(1) The commission may issue a special use permit
for the purchase, storage, sale, use, consumption, or
manufacture of alcoholic products for limited purposes specified by this chapter and the rules of the
commission. The permit entitles the permittee to purchase, store, sell, use, consume, or manufacture alcoholic products only in quantities and types and for
purposes as stated in the permit.
(2) The commission may prescribe by policy, directive, or rule consistent with this title, the general
operational requirements of permittees relating to:
(a) physical facilities;
(b* c<M\d\Uo*\s> of purchase, s>«ta, stoyr&g£, \is&,
consumption, or manufacture of alcoholic beverages;
(c) purchase, storage, and sales quantity limitations; and
(d) other matters considered appropriate by
the commission.
1990
32A-6-102.

Application and renewal requirements.
( D A person seeking a special use permit of any
kind under this chapter shall file a written application with the department in a form prescribed by the
department. It shall be accompanied by:
(a) a nonrefundable application fee where required by any section of this chapter;
<b) unless otherwise provided in this chapter, a
one-time special use permit fee of $50, which is
refundable if a permit is not granted;
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
IN AND FOR WASHINGTON COUNTY, STATE OF UTAH
SANDRA BEYNON,
Plaintiff,

MEMORANDUM DECISION

vs.
ST. GEORGE-DIXIE LODGE £174 3
BENEVOLENT & PROTECTIVE ORDER
OF ELKS,
Civil No. 900503229
Defendant.

This matter came before the Court on October 30, 1991,
for hearing on Plaintiff's Motion for Partial Summary Judgment
and Defendant's Motion for Summary Judgment.
present and represented by

The plaintiff was

Brian M. Barnard, her attorney.

defendant was represented by Glenn C. Hanni, its attorney.

The
The

Court heard oral argument and took the matter under submission.
Being now fully advised in the premises the Court enters the
following decision and order.
By her complaint in this matter plaintiff seeks
declaratory and injunctive relief for the reason that she has
been denied membership in the defendant Elks Lodge (hereinafter
"Lodge11).

Plaintiff alleges that the denial violates the Utah

Civil Rights Act, U.C.A. 13-7-1 et sea.

The facts are not in

dispute insofar as they are material to a determination of the

issues in this case.

The parties so stipulated at the October

30, 1991 hearing.
FACTS
1. On or about August 7, 1987, plaintiff, a female,
applied for membership in the Lc^ge.
2.

On or about September 29, 1987, the Lodge rejected

plaintiff's application solely on the basis that plaintiff is
female.
3.

Lodge is an organization which has selective

criteria for its membership and is not open to the general
public.
4.

Membership in the Lodge requires that one:
a.
b.
c.
d.
e.
f.
g.
h.
i.
j.

5.

Be a male American citizen
Be 21 years of age or older
Have a belief in God
Have never committed a crime
Be a non-communist
Be sponsored by at least two members
of the Lodge
Be willing to uphold the Constitution
and laws of the United States of
America
Be willing to pledge allegiance to
the United States and salute the flag
Be of good character
Promote fellowship amongst members
of the defendant organization.

Lodge is a private, fraternal club not open to

the general public.
6.

Lodge sells beer pursuant to a proper license.

Z.

7.

Lodge i s a l i c e n s e e or permittee of t h e S t a t e of

Utah for purposes of s e l l i n g l i q u o r on i t s premises.
8.

Lodge does n o t s e l l beer or liquor t o t h e general

p u b l i c , n o r does i t o f f e r

i t s other services and a c t i v i t i e s t o

the g e n e r a l p u b l i c , but only t o i t s members and t h e i r g u e s t s .
9.

Lodge i s a n o n - p r o f i t organization under the laws

of the S t a t e of Utah.
10.

Lodge does n o t engage in b u s i n e s s f o r

profit.

ANALYSIS
The c r o s s M o t i o n s f o r Summary Judgment t u r n on t h e
q u e s t i o n o f whether t h e Utah C i v i l Rights Act a p p l i e s t o Lodge.
The p a r t i e s a g r e e t h a t i f t h e Act a p p l i e s t o Lodge,
plaintiff

is entitled to relief.

apply t o Lodge, p l a i n t i f f ' s

then

Likewise, i f t h e Act does n o t

Complaint must f a i l .

p r e s e n t s t h e r a t h e r narrow q u e s t i o n :

The c a s e

I s Lodge an " E n t e r p r i s e

r e g u l a t e d by t h e s t a t e " w i t h i n t h e meaning of U.C.A. 13-7-2 (3)
(b)?

N e i t h e r p a r t y h a s p r e s e n t e d any a u t h o r i t y i n d i c a t i n g

t h i s i s s u e h a s been a d d r e s s e d by any a p p e l l a t e

that

court.

S e c t i o n 1 3 - 7 - 1 U.C.A. makes t h e Utah C i v i l R i g h t s Act
a p p l i c a b l e t o a l l e n t e r p r i s e s r e g u l a t e d by t h e s t a t e and would
p r o h i b i t g e n d e r d i s c r i m i n a t i o n by t h o s e e n t e r p r i s e s .
" E n t e r p r i s e s r e g u l a t e d by t h e s t a t e " means:

3

" {b} all places of business which sell beer to
consumers or house a stare liquor store, as
permitted by the Alcoholic Beverage Control
Act, Title 32A; " [ U.C.A. 13-7-2 (3)(b)]
The parties agree that Lodge sells beer to consumers
and disagree whether Lodge houses a state liquor store.

Since

the statute speaks in the disjunctive, it is of no import whether
Ledge houses a state liquor store.

It is enough that it sells

beer.
The real question is whether Lodge is a "place of
business" within the meaning of the statute.
is especially difficult to define.
definite or legal meaning.
p. 248) .

The term business

The term itself has no

(Black's Law Dictionary, 4th Edition,

It is obviously a broad term capable of different

meanings in different contexts. The legislature did not define
the word or the phrase when it was placed in the statute.
Utah Court decision supplies the definition.

No

It is left to this

Court to state the definition as a matter of first impression.
In determining the meaning of "place of business", the
Court is influenced by rulings of other Courts.

In Schwenk v.

B.S.A. , 551 P. 2d, 4 65 (Oregon, 1976) the Oregon Supreme

Court

ruled that the Boy Scouts of America was not a business subject
to Oregon's civil rights act because it was not a commercial
enterprise which offers goods or services to the public.

H

Defendants have cited several cases from other jurisdictions, State
and Federal, which seem to apply a similar definition for purposes of
civil rights acts.
This Court is persuaded that the legislature intended to
prohibit gender discrimination in all places where commercial
activities for purposes of making monetary profit and offered to the
general public are being conducted-

The Lodge is a non-profit

organization, does not operate to create monetary profits, and is not
open to the general public.
Accordingly, the Court Denies plaintiff's Motion and
Grants defendant's Motion.

Summary Judgment is Granted to defendant.

Plaintiff's Complaint is Ordered Dismissed.
Dated this

T'tiL

day of November, 1991.

Mailing Certificate
I hereby certify that on this

j5^~

day of

November, 1 9 9 1 , I m a i l e d t r u e and c o r r e c t c o p i e s of t h e a b o v e
and f o r e g o i n g Memorandum Decision t o t h e f o l l o w i n g :

B r i a n M. B a r n a r d , E s q .
U t a l Legal C l i n i c
214 East F i f t h S o u t h
S a l t Lake C i t y , UT 8 4 1 1 1

Glenn C. Hanni, Esq.
600 Boston .Building
S a l t Lake C i t y , UT 84111
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